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A PROBLEM IN THE DRAFTING OF WORK- 
MEN’S COMPENSATION ACTS. 


[I. — Continued.] 
“ Arising out of and in the Course of Employment.” 


“ ARISING out of, points to the origin or cause of the accident, 
and, in the course of, to the place and circumstances under 

which the accident takes place’! and the time when it occurred.” 
The injury must be received in the course of employment and 
must also arise out of it; neither alone is sufficient. In the great 


1 Buckley, L. J., in Fitzgerald v. Clarke & Co., [1908] 2 K. B. 796, 1 B. W. C.C. 
(Butterworth’s Workmen’s Compensation Cases) 197 (C. A., 1909). 

2 See Loreburn, L. C., in Moore v. Manchester Liners, Ltd., [r910] A. C. 498, 500, 
3 B. W.C. C. 527, 529: “The first inquiry is, Was he doing any of the things which he 
might reasonably do while employed? . . . The next inquiry is, Did the accident occur 
within the time covered by the employment? . . . The last inquiry is, Did the accident 
occur at a place where he may reasonably be while in the employment?” Not only 
is this definition extremely vague but it is contained in a dissenting opinion by Lord 
Loreburn, holding, contrary to the majority of the House of Lords, that, judged by 
this test, the plaintiff was in the course of employment. And see Lord Justice Farwell’s 
criticism of it in Kitchenham ». S. S. Johannesburg, [1911] 1 K. B. 523, 531. 

3 It may appear at first glance that unless the servant is actually engaged in work 
in the course of his employment no injury sustained by him can be caused by it and so 
arise out of it. See Farwell, L. J., in Kitchenham ». S. S. Johannesburg, [1911] 
1 K. B. 523, 530, and the Lord President in M’Lauchlan v. Anderson, 48 Scot. L. Rep. 
349, 4 B. W. C. C. 376 (Ct. Sess., 1911). While this is generally true, cases may arise 
where an injury is caused by an employment which at the time of the accident the 
servant has, under the decisions, left or not yet entered upon. An injury sustained by 
a servant on his way to or from work at some highly dangerous place over which, 


* a 
| . 
4, 
4 
f 
q 
7 
nal 4 


402 HARVARD LAW REVIEW. 


majority of cases the requirement that the injury be received in the 
course of the employment is the broader of the two, the require- 
ment that it must arise out of the employment in general operates 
to restrict recovery to such injuries only, among those which the 
workman sustains while in the course of his employment, as also 
arise out of it. 

The phrase “‘in the course of employment” presents two principal 
questions. The first concerns the period of employment. When 
does it begin and end, and, during this period, when.is its continuity 
broken? The second raises the question as to how far the servant 
during the period of employment places himself outside thereof by 
doing that which he is not employed to do, or by doing his appointed 
work at a place other than that which his master has appointed for 
that purpose, or by deliberately adopting a method of performing 
the work other than that prescribed by his master or forbidden by 
him. 

After some little vacillation it is finally settled that the term “in 
the course of his employment” is not limited to those periods during 
which the servant is actually engaged upon work which he is em- 
ployed to perform. ‘‘‘In the course of employment’ does not mean 
‘in the course of industrial work.’” Nor is it limited to the time 
for which wages are paid. Indeed the fact that the workman is 
paid wages for the time when the accident occurs is 3 of little, if any, 
importance. 

On the other hand, it is well settled that the course of employ- 
ment does not include all the many acts of which the employment 
is the sole or at least predominant cause, which are done solely 
because the doer is engaged in a particular employment at a particu- 
lar place, and which neither an idle man nor one engaged in another 
employment would have occasion to do.’ So wide a construction 


though outside the master’s premises, he is obliged to pass, seems to be as directly 
caused by his employment as an injury received upon his master’s premises, but before 
or after his actual work has begun or ended. See Lord McLaren in Menzies v. Mc- 
Quibban, 2 Fraser 732, 735-736 (Scot. Ct. Sess., 1900). In such cases recovery is 
denied solely on the ground that the employment is held not to begin until the servant 
enters his master’s premises and to end when he quits it. See Holness ». Mackay & 
Davis, [1899] 2 Q. B. 319, 1 W. C. C. (Workmen’s Compensation Cases) 13, which 
seems to have been such a case. 

4 Fletcher Moulton, L. J., in Riley v. Holland & Sons, Ltd. , [1911] 1 K. B.1029, 1033. 

5 See Holness v. Mackay & Davis, [1899] 2 Q. B. 319, 1 W. C. C. 13, where the work- 
man was not only required to go upon a railway company’s premises and cross its 
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would include not only the whole of the journey to and from work 
upon the public highways and premises of third persons, but also 
every act done in preparation for the employment, even to the 
putting on of working clothes at the workman’s home. 

The course of employment, therefore, is neither limited to the 
period of actual labor nor is it extended to include all acts necessi- 
tated by the workmen’s employment. The workman is not regarded 
as outside the scope of his employment unless actually at work or in 
the receipt of wages, nor is he regarded as within it because what 
he is doing is something which has relation only to his work. The 
test finally adopted lies between the two. The place at which the 
injury is sustained becomes the determining factor among those 
things which he does solely because he is engaged in a particular em- 
ployment; only those are regarded as in the course of the employ- 
ment which are done within the master’s premises or upon some 
means of conveyance to or from his place of work which is pro- 
vided by the master for the sole use of his servants and which the 
servant is required or entitled to use by virtue of his contract of 
employment. 

The employment may be either for an extended period, as a 
week, month, or year, during which the master is entitled to the 
entire time of the workman, as in the case of seamen and domestic 
servants, or on the other hand, it may be for a limited number of 
hours in each day, as in the case of laborers and employees in fac- 
tories. If the employment be in the first class, it seems reasonably 
well settled that the employment begins when the employee pre- 
sents himself at the beginning of his term of service upon his master’s 
premises, or at the place designated by the latter. The only difficult 
questions which arise are those concerning his temporarily quitting 
the service and his return thereto. It is only in those cases where 
the employment is to devote a certain number of working hours to 
some definite piece of work that the question as to when the em- 
ployment begins and ends usually becomes vital.6 In the great 


tracks because of his employment by a contractor with the railway, but would have 
been a trespasser had it not been for the implied license which he had as the servant 
of the contractor. 

6 This question of course arises once even in an employment of an extended time, 
i.e. when the servant originally goes into service. See Whitbread v. Arnold, 99 L. T. 
103, 1 B. W. C. C. 317 (C. A., 1908). But it arises daily when the employment is for 
a number of hours a day. 


=> 
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majority of such employments neither the actual work nor the wages 
begin until after the workman has reached some point well within 
his master’s premises or the place at which the master is carrying 
on his business. 

Both the English and Scottish cases agree that the employment 
begins when the workman has arrived at the place where his actual 
work is to be done though the work itself has not begun. And they 
agree that he is in the course of his employment if he is engaged in 
doing some act which he is required to do upon the employer’s 
premises in preparation for his labor, or when he reaches some place 
upon his employer’s premises where such required preparatory work 
is to be done.” The English cases go further, and regard him as in 
the course of his employment when he is using as a means of ap- 
proach to or exit from the scene of his duties some part of his mas- 
ter’s premises, provided by the master for such use or which the 
workmen have used for this purpose with the master’s know- 
ledge and with his consent, or at least without his prohibition.® 


7 Anderson v. Fife Coal Co., Ltd., [r910] Scot. Sess. Cas. 8, 3 B. W. C. C. 539, in 
which it was held that a miner was not in the course of his employment until he had 
reached the spot where he was to get his lamp. The Lord Justice Clerk rejects the rule 
that the moment a man enters the premises of his master he is in the course of employ- 
ment, and adopts the rule that “he must come to some point at which he enters upon 
the work which he has to do.” Compare Tod v. The Caledonian Ry. Co., 1 Fraser 1047 
(Scot. Ct. Sess., 1899), with Caton v. The Summerlee, etc. Co., Ltd., 4 Fraser 989 
(Scot. Ct. Sess., 1902). But see Haley v. The United Collieries, Ltd., [r907] Scot. 
Sess. Cas. 214; Hendry v. The United Collieries, Ltd., 47 Scot. L. Rep. 635, 3 B. W. C. C. 
567 (Ct. Sess., 1910), in which workmen, injured in the one case on his way to get 
his pay and in the other on his way home, were denied compensation not because they 
were not at their working places but because they had not used the paths provided by 
their employers. 

8 Gane v. Norton Hill Colliery Co., [1909] 2 K. B. 539, 2 B. W. C. C. 42; Hoskins 2. 
J. Lancaster, 3 B. W. C. C. 476 (1910). It is enough that the workman is using a path 
or route which is customarily used by workmen to the master’s knowledge, at least if 
the master has not forbidden its use. While a workman may not loiter unnecessarily 
upon his employer’s premises, Smith v. South Normanton Colliery Co., Ltd., [1903] 
1-K. B. 204, 5 W. C. C. 14; Benson v. Lancashire & Yorkshire Ry. Co., [1904] 
1 K. B. 242, 6 W. C. C. 20, he is allowed a reasonable time to get to and from his work. 
What is a reasonable time depends on the circumstances of the case. So if the workmen 
are obliged to come and go by trains which arrive and leave some little time before and 
after the work begins and ends, the workmen are not required to pass these intervals 
on the public highways, but are in the course of their employment while passing them 
upon their employer’s premises, especially if their custom of so doing is known to their 
employer and he has provided for their accommodation. Sharp v. Johnson & Co., 
[t905] 2 K. B. 139, 7 W. C. C. 28. 
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And a workman is held to be in the course of his employment while 
traveling to or from his work upon the conveyance which, though 
not owned or controlled by the employer, is provided by him for 
the sole use of the employees and which the workman, though 
not required, is permitted to use by virtue of his contract of 
employment.? 


9 Cremins v. Gest, Keene & Nettlefolds, Ltd., [1908} 1 K. B. 469, 1 B. W. C. C. 
16. In this case mine owners provided a daily train by which their employees traveled 
to and from the nearest town to the mines. The coaches were the property of the 
employers, but the engine was owned by the railway, which operated the train with 
its own crew and over its own line. The train was run exclusively for the use of 
the miners, no charge being made for conveyance upon it; but the miners were not 
required to travel by it and no allowance was made to those who did not travel by it. 

The accident happened at the platform upon the railway property which had been 
constructed by the mine owners and was repaired by them. The platform was two 
hundred yards from the mine premises, and in order to reach them the miners had to 
pass along a public highway. The claimant’s decedent was killed by being pushed 
from the platform in front of a train by a rush of fellow workmen who were seeking to 
board the train. Therefore, while the coaches were owned by the employers and the 
platform was repaired by them, the injury was not received by reason of any bad 
condition therein, and the case seems to stand for the broad proposition before — 
stated. It would seem that the mine owners would have been liable as fully had they 
not owned the coaches nor had provided the platform and had control of it for the 
purpose of lighting and repairs. See, however, Davies ». Rhymney Iron Co., 16 T. L. 
R. 329, 2 W. C. C. 22 (C. A., 1900), and Walters ». Stavely & Co., 4 B. W. C. C. 89 
(C. A., 1910), 4 B. W. C. C. 303 (H. L., 1911), especially Lord Shaw, pp. 305-306, 
and cf. Holmes v. Gt. Northern Ry. Co., [1900] 2 Q. B. 409, 2 W. C. C. 19. 

It is difficult to reconcile this case with Whitbread v. Arnold, 99 L. T. 103, 1 B. W. 
C. C. 317 (C. A., 1908), decided six months later by the Court of Appeal, Cozens- 
Hardy, M. R., sitting in both cases, in which it was held that a shepherd was not in 
the course of his employment under the following circumstances: In accordance with 
the general custom among the farmers it was a part of the contract between the farmer 
and those whom he engaged as farm laborers that a wagon should be sent by the farmer 
on the day when the servant was to begin, to convey the laborer and his family and 
goods from his residence to the cottage which was furnished as a part of his compen- 
sation. While proceeding in this wagon to the farm he was thrown from the wagon 
and killed; it was held that the employment would not commence until the deceased 
had entered upon his duties as shepherd. 

It is not enough that the employer shall provide railway tickets where the employ- 


’ ment is to be at a distance from the workmen’s residence, but the conveyance must 


be one provided by the master for the sole use of servants, and upon which his servants 
alone, because of their service, have the right to travel. The present of the ticket is 
either a pure gratuity or a part of the wages paid, and the master is no more liable 
to one using it than he would be to a servant to whom he had given a sum to pay his 
car fare or to whom he had paid an additional wage because the servant lived at a 
distance and required the additional sum for this purpose. It is highly doubtful 
whether American courts will hold that servants in circumstances like that of Cremins’ 
case are in the course of employment. The general trend of American authority is to 
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It is not necessary that the servant should be on his way to or 
from his actual labors. He is in the course of employment if he 
goes on the premises where his employer’s business is being carried 
on for the purpose of preparing himself for his work, as by obtain- 

ing information as to when his work will begin at some future time,!° 
or for the purpose of getting pay which it is the master’s duty under 
the contract of employment to pay to the workmen upon his prem- 
ises; and this is so whether the workman is still in the master’s 
employment or whether the relation of master and servant has 
entirely ceased, nothing remaining to be done except pay off the 
servant.” 

The general result reached by the English cases may be stated as 
follows: The workman is regarded as in the course of his employ- 
ment when he is upon the premises upon which his master’s business 
is being carried on, if his presence thereon is incidental to his work, 
and is therefore required or sanctioned by his contract of employ- 
ment. The place at which the workman was injured becomes the 
determining factor. Nothing done outside his master’s premises is 
in the course of employment. It is not enough that the servant be 
upon land owned by the master; he must be within the boundaries 
of those premises where the master’s business is being carried on and 
the servant’s work is to be done.” 


hold that a servant of a railway, traveling upon the train of the company on a free pass 
or upon a train provided by the company for its employees, is a passenger and not a 
workman at all unless he is obliged to travel by a train provided especially for the 
carrying of workmen of his class. 

10 But not when a servant who has been paid off returns to the premises to com- 
plain of a supposed error in the amount. Phillips v. Williams, 4 B. W. C. C. 143 
(C. A., 1911). 

11 Or where he goes on the premises to remove his own tools some days after he has 
been discharged or has quitted the defendant’s service. Molloy v. South Wales, etc. 
Co., 4 B. W. C. C. 65 (C. A., 1910). 

12 Gilmore v. Long & Co., 4 B. W. C. C. 279 (C. A., 1911). And this is so though 
the master has provided a path over such other land, chiefly for the convenience of his 
workmen to whom it provides a short cut between two highways. Walters v. Stavely & 
Co., 4 B. W. C. C. 89 (C. A., 1910), 4 B. W. C. C. 303 (H. L., torr). Cf. Cremins ». 
Gest, Keene & Nettlefolds, Ltd. , [1908] 1 K. B. 469, 1 B. W. C. C. 16, ante, note 9. 
See also Parker v. Pont (C. A., Oct., ror1), briefly reported in 131 L. T. J. 552. 

Gilmore v. Long can be reconciled with Taylor v. Jones, 123 L. T. J. 553, 1 B. W. 
C. C. 3 (Ely Co. Ct., 1907), in which a farm laborer was allowed compensation for an 
injury received while climbing a stile on his employer’s farm several fields from that 
where he was to work, only by regarding as decisive =~ fact that the place of the injury 
and of the work are on the same tract. 


THE DRAFTING OF WORKMEN’S COMPENSATION ACTS. 407 


When a servant, employed for an extended period, has tempo- 
rarily quitted his employment, with or without his master’s leave, 
the question arises as to whether he has reéntered the employment. 
This question is most frequently presented in those cases * where 
sailors who have gone on shore-leave are injured in returning to 
their vessel. Accidents to sailors under these particular circum- 
stances are particularly frequent for two reasons: One, their ten- 
dency to drink to excess when on shore; and the other, that in their 
return to the ship they are subjected to certain special risks. When 
their ship is in the roads it can only be reached by boat; even when 
it is in dock, the approach to it is usually along ill-lighted quays and 
over slippery ladders and insecure gangways. 

A sailor may be sent ashore on a ship’s errand, in which case his 
employment continues though not upon the vessel; or, on the other 
hand, he may have gone ashore with leave but for some private pur- 
pose of his own, or he may have gone off without leave. In either 
case he temporarily quits the service, and his right to recover de- 
pends upon whether at the time he is injured he has or has not 
reéntered it. 

A distinction is indicated, though not clearly expressed, between 
sailors going ashore with and without leave. In the first case he 
may not recover for injuries received upon the public docks or | 
quays, nor while attempting to board a public boat hired by him to 
take him to his vessel. Some of the earlier cases required the sailor 
to have actually returned to the vessel itself, and did not regard as 
part of the vessel gangways and ladders, though owned and con- 
trolled by the ship and provided as a means of access thereto or 

8 Arising under the Act of 1906, which, unlike the Act of 1897, provided compen- 
sation for sailors. 

4 Jones v. The Alice and Eliza, 3 B. W. C. C. 495 (C. A., 1910). Here the master 
of a small schooner went ashore to a public house, in order, among other things, to 
meet and pay off a laborer who had done some work for the ship. While returning he 
fell off a public quay to which the boat was moored at a point some distance from it. 
It was held that he was entitled to compensation. See also Nelson v. Belfast Corp., 
42 Ir. L. T. 223, 1 B. W.C. C. 158 (C. A., Ir., 1908), where a laborer on the public 
roads left his place of work and, in order to get his pay, went to the corporation offices. 
An injury received, while returning upon the highway, at a point far distant from his 
place of work was held to arise out of and in the course of his employment. This case 
is regarded by Judge Ruegg in his work on Employers’ Liability and Workmen’s Com- 
pensation, 8 ed., 372, as somewhat doubtful, and it would seem with reason, as, al- 


though the laborer was allowed to go for his pay during his working hours, his errand 
was at best “ancillary to his employment” and was not upon his employer’s business. 


H 
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so used with the knowledge and permission of those in command." 
Recent cases, however, hold that any means of access provided by 
the vessel and permitted by those in command to be used for that 
purpose are a part of the vessel, and that a sailor on his return from 
shore-leave reénters employment when he has actually reached 
such means of access. These cases proceed upon the same prin- 
ciples as those which, as has been seen, determine when the employ- 


18 McDonald ». S. S. Banana, [1908] 2 K. B. 926, 1 B. W. C. C. 185. Compare 
with this Robertson v. Allan Bros. & Co., 98 L. T. 821, 1 B. W. C. C. 172 (1908), 
decided by the same court three months earlier. In the first, where the claimant fell 
from a gangway leading from the dock to the ship and was drowned, compensation was 
refused. In thesecond, the claimant, who was drunk, came on board by way of a cargo 
skid which, while not the proper or provided means of access to the ship, was habit- 
ually so used by the crew. In stepping from the skid to the deck he slipped and tumbled 
into an unguarded hole in a hatch and was killed. Recovery was allowed. Cozens- 
Hardy, M. R., who took part in both decisions, can see no inconsistency between the 


__ two cases — for in Robertson’s case the man had got on board the vessel, while “in the 


Banana case the accident happened before he had got on board and although he was 
very close to the vessel, and on his way back, the result must be the same as if the 
accident had happened while he was on the road returning to the ship, or on the quay 
itself.” Moore v. Manchester Liners, 2 B. W. C. C. 87, 89 (1908). 

16 Moore v. Manchester Liners, [1909] 1 K. B. 417, 2 B. W. C. €. 87; [1910] A. C. 
498, 3 B. W. C. C. 527. A sailor, if he has not reached the vessel itself, must be using 
some means of access to the vessel itself, owned or controlled by it and provided by it 
or permitted by it to be so used. If he is injured at any other point, whether it be a 
dock or quay or a gangway leading to another ship, which the sailor must cross to reach 
his own ship, no matter how near he may be to it and though the place where the acci- 
dent occurs is one over which he must pass to reach it, compensation is denied. This 
is clearly shown by the two cases of Kitchenham ». S. S. Johannesburg, and Leach ». 
Oakley, Street & Co., argued together, [1911] 1 K. B. 523, 4 B. W. C. C. 91; [1911] 
A. C. 417, 4 B. W. C. C. 311, in the second of which compensation was granted to the 
dependents of the deceased who fell off the gangway between his own and another 
vessel and was drowned; in the first it was denied, the sailor having fallen from the 
dock before reaching the gangway of his ship. See also Hewitt v. S. S. Duchess, [1910] 
1 K. B. 772, 3 B. W. C. C. 239 (aff’d in House of Lords, [1911] A. C. 671, 4 B. W. 
C. C. 317), and Kelly v. Foam Queen, 3 B. W. C. C. 113 (1910), in each of which the 
sailor fell off a public dock while or after hailing a boat to take him to his ship. In 
Kelly’s case the boat hailed was a public one; in Hewitt’s case it was his ship’s boat. 
Had the sailor been injured while being rowed to his ship in a ship’s boat it would 
seem that he would be entitled to recover, since such boat would seem to be as 
much a means of access to the ship as was.the gangway in Moore’s case. In Keyser 
v. Burdick & Co., 4 B. W. C. C. 87 (C. A., 1910), compensation was granted to a 
riveter injured while trying to leave a ship on which he had been working by sliding 


down a rope hanging from the side of the ship, which was the only means of leaving, 


the gangway having been removed, and in Kearon v. Kearon, 45 Ir. L. T. 96, 4 B. W. 
C. C. 435 (C.A., Ir., 1911), compensation was given to a sailor who tried to board his 
vessel on his return from leave by jumping from the dock to the boat some five feet 
away, there being no gangway or ladder and no attention having been paid to his hail. 
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ment of a workman entering his employer’s premises begins; the 
vessel is regarded as the place at which the work is to be done, the 
ladders and gangways which are provided by the vessel and under 
its control are the equivalent of those parts of the premises pro- 
vided by the master as an entrance to and exit from the place of 
work.!” 

Where a sailor has left the vessel without leave, he does not re- 
énter the employment until he has actually returned to that part 
of the vessel where his duties require him to be.!® If he has been 
allowed leave, it is his duty to return, and his return is required 
by his contract of employment, which contemplates undoubtedly a 
certain amount of shore-leave, and is in the course of his duty under — 
it. On the other hand, if he is absent without leave, his entire 
excursion is contrary to his duty, and as such is outside the course 
of the employment, and his return as part of the improper excur- 
sion is itself a violation of his duty. A person employed for a defi- 
nite term of service, as a sailor or a domestic servant, who, having 
temporarily quitted his employer’s services for purposes of his own, 
in returning adopts a means of access to the vessel or to his master’s 
premises not provided by the master nor permitted by him, can 
no more recover than could a workman who, instead of using the 
entrance provided or permitted by the employer, goes to his work 
by some other way of his own choosing. This is especially true where © 
the means of access selected is unnecessarily dangerous. 


17 In the most recent case, Fletcher Moulton, L. J., expressed the opinion that it is 
not necessary that the sailor should actually touch the ship or the means of access 
thereto provided by the master, but that it is enough if he has taken some specific step — 
towards getting from the quay to the vessel, as if it were shown that in a dense fog he 
had fallen into the water while trying to find the gangway. So far the cases, whether 
dealing with the employment of a sailor upon a vessel or a workman employed to do 
work upon his master’s premises, have made the workman’s presence upon the employ- 
er’s premises, or the means of access thereto provided by the master and required or 
allowed to be used by the servant, the decisive test as to the beginning of the employ- 
ment; the test may be arbitrary, but it depends solely upon the external facts capable 
of exact proof. The dictum of Fletcher Moulton would destroy this test and substi- 
tute in place of it one purely subjective to the sailor depending upon what he intended 
to do and would introduce a multitude of difficult issues. 

18 Hyndman »v. Craig & Co., 45 Ir. L. T. 11, 4 B. W. C. C. 438 (1910). 

19 Martin v. Fullerton & Co., [1908] Scot. Sess. Cas. 1030, 1 B. W. C. C. 168 (sailor 
hurt while attempting to jump from dock to vessel which he had left without leave); 
Watson 9. Sherwood, 127 L. T. J. 86, 2 B. W. C. C. 462 (Birmingham Co. Ct., 1909) 
(club servant having overstayed his leave, hurt while attempting to reénter club through 
window). In both these cases it would seem that the servants probably selected dan- 
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Whether the employment be for a long period or whether it be 
by the day, it is quite evident that a workman cannot be expected 
to be actually engaged in laboring all the time; there must neces- 
sarily be periods of rest; needs of nature must be satisfied. Where 
the employment is for an extended period, this is the more obviously 
true; there is no question that a domestic servant or a sailor is in 
the course of his employment not only while doing his service or 
standing watch, but also while eating, sleeping, and resting.” But 
this is also true, though the employment is one for a limited number 
of hours. Here, again, the decisive test is that of place; the servant 
is held to be in the course of employment if, but only if, he is eating, 
drinking, resting, or otherwise satisfying the wants of nature upon 
his master’s premises or at the place where the master’s business is 
being carried on.27 So, where workmen working by the day are 
required to take their dinner upon the premises, especially where 
an eating place is provided for them, they are clearly in the course 
of their employment in so doing, whether they are paid for the time 
so occupied or not. So, too, where workmen are, during the hours 
for whith they are paid and during which they are required to be 
upon the premises, satisfying their natural wants and so making 
themselves physically fit for their labor, or waiting while no work is 
ready for them.” But it is not necessary that the workman’s 


gerous methods of getting back in order to avoid the detection of their unauthorized 
absence. 

20 Since domestic servants and sailors are required to eat, sleep, and rest upon their 
master’s premises or vessel, they are clearly within the course of their employment 
while so doing. “I have no doubt that the leisure of a sailor on board the vessel is as 
much in the course of his employment as active work.” Fletcher Moulton, L. J., 
in Marshall v. S. S. Wild Rose, [1909] 2 K. B. 46, 49. 

21 If the servant during his working hours, even with his master’s permission, 
leaves the latter’s premises for the purpose of satisfying the wants of nature, the master 
is not liable, though he has not provided facilities upon his premises for their satis- 
faction. Gilbert ». S. S. Nizam, [1910] 2 K. B. 555, 3 B. W. C. C. 455 (engineer of 
vessel in dry dock going to his home for dinner); McKrill ». Howard & Jones, 2 B. W. 
C. C. 460 (London Co. Ct., 1909) (solicitor’s clerk taking walk in street during lunch 
hour); Cogdon ». Gas Co., 1 B. W. C. C. 156 (Sunderland Co. Ct., 1907) (plumber 
going to house of relation for a necessary purpose). But see Nelson v. Belfast Corp., 
42 Ir. L. T. 223, 1 B. W. C. C. 158 (C. A., Ir., 1908). 

2 Earnshaw v. Railway, 115 L. T. J. 89, 5 W. C. C. 28 (Halifax Co. Ct., 1903). 
See also Henderson v. Glasgow, 2 Fraser 1127 (Scot. Ct. Sess., 1900) (a carter injured 
while waiting for his cart to be emptied by his fellow workmen), and Keenan ». Flem- 
ington Coal Co., 5 Fraser 164 (Scot. Ct. Sess., 1903) (miner injured while getting a 
drink of water). — 


id 

t) 

| 

. 

\ \ 

| 


THE DRAFTING OF WORKMEN’S COMPENSATION ACTS. 411 — 


presence should be required —it is enough that he is permitted by 
the master to remain upon the premises for this purpose; and so a 
workman allowed but not required to take dinner upon his master’s 
premises was held to |e within the course of employment though 
no wages were paid during the dinner hour and though he might 
have taken his dinner where he pleased.” 

But there are two requirements: First, what the servants are 
doing must be ancillary to the employment, must be a necessary 
incident of it, the doing of something without which the workman 
could not properly carry on his work because of physical unfitness, 
or at least something which is so commonly done by workmen that 
the doing of it must be in contemplation by the employer when 
he engages them. Secondly, whether the servant is doing something 
“ancillary” to his employment or is on his way to or from it, he must 
not unnecessarily increase the risk of injury to himself and so the risk 
of liability to his master beyond that contemplated in his contract of 
employment. He may not choose an unnecessarily dangerous place 
for the doing of such things, nor may he do them in an unneces- 
sarily dangerous way.% And so he must not choose a needlessly 
dangerous path or means of transportation to or from his work. It 
is not necessary that he is using a place or path provided by his 
master.” It is enough that it is customarily used for these purposes 
by the workmen,” and that its use is not specifically forbidden.” 


% Blovelt v. Sawyer, [1904] 1 K. B. 271, 6 W. C. C. 16. 

% It is upon this ground that Marshall v. S. S. Wild Rose, [1909] 2 K. B. 46, 2 B. 
W. C. C. 76; [1910] A. C. 486, 3 B. W. C. C. 514, seems to have been decided. The 
taking of air on a hot night is just as ancillary to an engineer’s work as taking food 
or rest. It, however, appeared from the circumstances that he had probably chosen an 
unnecessarily dangerous place for the purpose. 

26 In Elliott v. Rex, The Times, Jan. 30, 1904, 6 W. C. C. 27 (Plymouth Co. Ct.), the 
place where the injury was received was one provided by the master. 

26 Gane v. Norton Hill Colliery Co., [1909] 2 K. B. 539, 2 B. W. C. C. 42; McKee 
v. Great Northern Ry., 42 Ir. L. T. 132,1 B. W. C. C. 165 (C. A., Ir., 1908), where it 
seems to be held that a general order that the servants are not to use a short cut is 
immaterial, if the employer knew that a large number of workmen were in the habit 
of using it. : 

27 In Barnes v. The Nunnery Coal Company, [1910] W. N. 248, 4 B. W. C. C. 43, 
it was held, Fletcher Moulton, L. J., dissenting, that a boy who chose a dangerous and 
forbidden method of getting to his working place could not recover. Acc. Kane »v. 
Merry & Cunninghame, 48 Scot. L. Rep. 430, 4 B. W. C. C. 379 (Ct. Sess., 1911). Cf. 
McKee v. Great Northern Ry., supra. In these cases the dangerous way was selected 
to save the workman trouble. 
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But he must not choose a place ** or path,?® however convenient to 
him, which involves dangers greater in extent or different in kind 
from those incidental to the place or path provided or permitted. 
In every case in which a workman, injured while coming or going 
to work or while engaged in doing something “ancillary” to his 
employment, has been given compensation, the injury has been in 
whole or in part one due to the nature or condition of the premises 
or vessel, or to some operation of the employer’s business thereon, 
—in a word, because of some danger incident and peculiar to the 
place where he is required or entitled by virtue of his contract of 
employment to be for these purposes.?® In no case has recovery 


8 Brice v. Lloyd, Ltd., [1909] 2 K. B. 804, 2 B. W. C. C. 26. A workman for the 
sake of warmth took his supper on top of a tank full of boiling water. “Employment,” 
says Farwell, L. J., “extends to all things which a workman is entitled by the contract 
of employment expressly or impliedly to do. Thus he is entitled to pass to and from 
the premises” [place of work?] “and to take his meals on the premises; but he is not 
entitled, and therefore he is not employed, to do things which are unreesonable or things 
which are expressly forbidden.” So in Thompson v. Flemington Coal Co., 48 Scot. 
L. Rep. 740 (Ct. Sess., 1911), it was held that the injury to a workman received while 
going for a necessary occasion into a small space under an engine did not arise out of 
his employment. Rose ». Morrison & Mason, 105 L. T. 2, 4 B. W. C. C. 277 (C.A., 
1911). Compare with the Thompson case, Lawless ». Wigan Coal Co., 124 L. T. J. 
532, 1 B. W. C. C. 153 (Wigan Co. Ct., 1908). In each case the place of convenience 
was some distance away; in each case the occasion was urgent, though in Lawless’s 
case the place used was one customarily used by workmen in similar emergencies. 
In none of these cases was the use of the place specifically forbidden. See also 
Edmunds ». S. S. Peterston, 132 L. T. J. 6 (C. A., Oct., 1911). 

29 McLaren »v. Caledonian Ry., 48 Scot. L. Rep. 885 (Ct. Sess., ro11) (a railway 
employee taking a short cut home along the tracks); Hendry v. United Collieries Co., 
[1910] Scot. Sess. Cas. 709, 3 B. W. C. C. 567 (workman injured while leaving pit by 
path neither sanctioned nor expressly prohibited but obviously involving considerable 
danger); Pope v. Hill’s Plymouth Co., 102 L. T., 633, 3 B. W. C. C. 339 (C. A., 1910) 
(boy attempting to climb moving trucks to steal a ride home, a practice obviously 
dangerous but not specifically forbidden); Morrison v. Clyde Nav. Trustees, [1909] 
Scot. Sess. Cas. 59, 2 B. W. C. C. 99 (similar facts). In all these cases the dangerous 
path or means of transportation was chosen to save the workman exertion. 

80 Farwell, L. J., in Gilbert v. S. S. Nizam, [1910] 2 K. B. 555, 558, 3 B. W. C. C. 
455: “The man who is crushed by a falling wall on his employer’s premises while he 
is eating his dinner recovers compensation because he is entitled to be on the spot by 
virtue of his contract of employment.” “Tf he [he is speaking of a workman in a deep 
slate quarry] has to use some perilous means of access [or is required or permitted to 
satisfy his natural wants in a dangerous place], the dangers which he runs in such use 
are to my mind incident to his employment just the same as those he runs while actu- 
ally working. It is by reason of the employment that he becomes subject to those 
risks.” Fletcher Moulton, L. J., in Moore v. Manchester Liners, [1909] 1 K. B. 417, 
2 W. C. C. 87, 97. 


THE ‘DRAFTING OF WORKMEN’S COMPENSATION ACTS. 413 


been allowed where the sole cause of the injury is the manner in 
which the servant is coming or going, eating, drinking, or resting, — 
as where a servant chokes himself while at his dinner.*! 

Granting that the servant has entered the employment of his 
master and has not definitely quitted it, the question arises as to 
whether he departs from it by doing work other than that which he 
is engaged to perform, or by doing his appointed work at a place 
other than that designated for that purpose or in a manner in which 
he has not been directed or permitted by the master to perform it. 


“There are two ways,” says the Lord President in Conway v. Pumpher- 
ston Oil Company, “in which a servant may be without the sphere of his 
employment. One way —and in these cases the question is generally 
of easy solution — is where the servant does some other sort of work 
than that for which he is engaged. To take a very simple and obvious 
instance, — if the footman on the box of a carriage, with the consent of 
the coachman, took it into his head to drive his horses, there would be no 
question that if any accident happened it would not be in the course of 
his employment, for it is not part of a footman’s business to drive, al- 
though it is part of his business to sit on the box. The other class 
of cases which raise more difficult questions is where a servant goes 
into what I think I may call a territory with which he has nothing 
to do.” 


An examination of the cases shows that even the first question 
is not a simple one. The phrase used is “in the course of his em- 
ployment.’ On its face this seems to indicate that the accident 
must happen to a servant while he is engaged upon that part of the 
employer’s general business which has been specifically entrusted 
to the particular servant. And this is the construction which the 
British courts have put upon it. The right of the master to regulate 
his own business and to assign specific tasks to specific workmen is 
fully recognized,® and the risk of liability which is placed upon 
him by the act is limited to those accidents which occur to work- 
men who confine themselves to the general boundaries of their 
allotted spheres of action.** But the workman is not rigidly re- 


 Q’Connor, J., in Cogdon v. Sunderland Gas Co., 1 B. W. C. C. 156 (1907). 

8% [1911] Scot. Sess. Cas, 660, 48 Scot. L. Rep. 632, 635, 4 B. W. C. C. 302. 

% “Tt is and must be competent for a master to define and limit what that sphere 
of employment is.” Collins, L. J., in Whitehead »v. Reader, [1901] 2 K. B. 48, 
3 W. C. C. 40, 43. 

4 Lowe ». Pearson, [1899] 1 Q. B. 261, 1 W. C. C. 5; Losh ». Evans, 19 T. L. R. 
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stricted to the exact acts which he is employed to do. Unless 
the servant undertakes work of a generically different kind and 
involving new and greater risks, a “reasonable latitude” is 
allowed to him in choosing his means of accomplishing his task. 
The test at best is a vague one, depending on the circumstances of 
each individual case, and must in practice give rise to uncertain- 
ties and litigation. 

Where “the work is divided into certain spheres and one man 
steps out of his class and undertakes to do work for which he is not 
fit and which is not entrusted to him,” * and is injured, his injury 
is not received in the course of his employment. Compensation has 
from the first been consistently denied where a workman employed 
to do unskilled labor officiously attempts, save in an emergency, 
to do work requiring skill and experience for its safe performance, 
as where one whose work does not involve contact with machinery 
officiously meddles with it. The spheres of skilled and unskilled 
labor are regarded as quite distinct and separate.*” But a skilled 
workman is not so rigidly confined to the precise sort of skilled work 
which he is specifically employed to perform, and so too an unskilled 
workman is probably not strictly confined to the exact form of un- 
skilled labor entrusted to him — at least if the work voluntarily 
chosen does not involve risks substantially greater and different in 
kind. A reasonable latitude is allowed him in his choice of the means 
of accomplishing his task. He may do things which are not spe- 
cifically entrusted to him and which are specifically entrusted to 


142, 5 W. C. C. 17 (C. A., 1903); Edwards »v. International Coal Co., 5 W. C. C. 21 
(C. A., 1899). 

85 Tf the object of the acts is to throw upon the business the cost of the injury which 
it does to those engaged therein, it would seem that a servant should be compensated 
for injuries received while doing work which in fact tends to further the general objects 
of the business, or which if successful would further them, irrespective of whether such 
work is specifically entrusted to him or not. It would seem better, therefore, to omit 
the words “in the course of employment” and to substitute some phrase which would 
make the business answerable for all damage which was received by those employed 
therein while engaged in work which in fact tended to further the general objects thereof. 

86 Lord Kinnear in Goslan ». Gillies, [1907] Scot. Sess. Cas. 68, 44 Scot. L. Rep. 71, 73. 

87 In Lowe v. Pearson, Losh v. Evans, and Edwards ». International Coal Co., supra, 
unskilled workmen were injured while attempting tasks requiring skill and experi- 
ence for their safe performance. In Losh v. Evans, Collins, M. R., says, 5 W. C. C. 
19-20: “It seemed to be clear that an employer was at liberty to . . . divide the 
labor of his workmen into unintelligent and skilled labor.” See also Kerr v. Baird & 
Co., 48 Scot. L. Rep. 646 (Ct. Sess., 1911) (ordinary miner officiously firing shot or blast). 
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another employee, if they are reasonably necessary to enable him 
to perform his appointed task. Unless by officiously doing work 
for which he has not the requisite skill and experience the workman 
unduly increases the risk of injury to himself, or, perhaps, unless he 
is expressly forbidden to do it,** “it is enough that he has interposed 
in the furtherance of his master’s business.” *® ‘Any accident re- 
sulting to a workman while engaged in promoting his employer’s 
‘ interests is primd facie” within the act.” . 

The Scottish cases indicate that a servant, “‘besides having to 
perform special work, owes something to the community of his 


38 While the fact that a particular work officiously undertaken is expressly forbidden 
does not of itself take it out of the course of employment, Whitehead v. Reader, [1901] 
2 K. B. 48, 3 W.C. C. 40 (where the injury to a workman employed to grind tools 
caused by his attempt to adjust the power belt on his machinery was held to arise out of 
and in the course of his employment though he had been expressly told not to touch the 
machinery), there is, especially in the later cases, a distinct tendency to regard disobedi- 
ence as an important factor not only where the servant has done work not specifically 
entrusted to him, but also where he is doing his appointed work in an improper manner, 
or is going to or from his work at his employer’s premises, or otherwise doing things ancil- 
lary to his employment. So, Farwell, L. J., in Brice v. Lloyd., Ltd., [909] 2 K. B. 804, 
2B. W.C.C. 26, says: “a workman is not entitled to do things which are expressly for- 
bidden.” And in Kane v. Merry & Cunninghame, 48 Scot. L. Rep. 430, 4 B. W. 
C. C. 379 (Ct. Sess., 1911), and in Barnes v. Nunnery Coal Co., [1910] W. N. 248, 
4B. W. C. C. 42 (C. A., 1910), ante, n. 27, the fact that the way which the servant 
chooses to take to or from his work is prohibited seems to be regarded as of great 
importance. In the Irish cases a distinction seems to be drawn between a failure to 
observe a mere understanding or general order, McKee v. Great Northern Ry., 42 Ir. 
L. T. 132, 1 B. W. C. C. 165 (C. A., Ir., 1908), ante, n. 26; or the breach of a general 
regulation, Tobin »v. Hearn, [1910] 2 L. R. 639, infra, n. 39, and disobedience of 
as pecific prohibition. 

39 Lord Pearson in Goslan 2. Gillies, [1907] Scot. Sess. Cas. 68, 44 Scot. L. Rep. 71, 
where a clerk, a part of whose duties it was to weigh all the articles sent out, was injured 
while assisting some laborers to carry a brass frame to the weighing machine. See also 
Tobin v. Hearn, [1910] 2 I. R. 639, where a boy employed at a finishing machine in a 
boot factory was sent to have a sole remoulded. The operator in charge of the mould- 
ing machine being absent, the boy, though by the regulations the workmen were for- 
bidden to change from one machine to another, attempted to remould it himself and 
was injured. A finding by the County Court that his injury did not arise out of and in 
the course of employment was held to be without evidence to support it, Samuel 
Walker, L. C., saying: “In trying to do the work himself he was acting under the mis- 
taken idea that he was furthering his master’s interests.” It was also said that the 
“boy was accustomed on machinery though of a different sort.” A distinction is also 
drawn between. “a breach of general regulations” and “wilful interference with dan- 
gerous machinery and disobedience of orders.” 

40 Lord McLaren in Menzies v. McQuibban, 2 Fraser 732, 735 (Scot. Ct. Sess., 
1900), where an injury, received by a general laborer while assisting a machine man 
at his request to replace a belt, was held to be within the Act of 1897. 
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fellow workers, and must be helpful according to his experience when 
the necessity arises.” “! The test is whether “‘the master or overseer 
might reasonably have required him to perform” the act in question 
though outside of his usual sphere of work.” 

A workman is still in the course of his employment though he is 
in an emergency doing acts which are entirely different from the 
work assigned him, which involve new and greater danger and which 
he is expressly forbidden to do under normal conditions. Such an 
emergency only exists where the master’s interests are imperilled, 
and the servant’s acts must be necessary for their protection. He 
may do such acts if they are necessary to preserve the master’s 
property from destruction, or to rescue a fellow workman, if such 
workman was imperilled under circumstances which would make 
the master liable to compensate him, if injured, for in such case the 
act is one which, if successful, would have preserved the master from 
liability or have lessened the amount thereof.“ If, however, the 
servant or other person imperilled be not entitled to compensation 
if injured, the rescue has no tendency to protect the master’s inter- 
est, and the servant’s injury, received in attempting it, does not 
arise in the course of the employment.® 


41 Lord McLaren in Menzies v. McQuibban, supra. 

# Lord McLaren in Goslan ». Gillies, supra. 

4 Rees v. Thomas, [1899] 1 Q. B. 1015, 1 W. C. C. 9 (a mine boy held to be within 
the course of his employment while attempting to stop a runaway horse, though his 
employment had nothing to do with horses and he had got on the truck which the 
runaway horse was drawing contrary to orders and to steal a ride); Harrison v. Whit- 
taker Bros., 16 T. L. R. 108, 2 W. C. C. 12 (C. A., 1900). But in Collins 2. Collins, 
[1907] 2 I. R. 104, it is held an injury received by a servant while trying to save his 
master’s life or protect him from physical injury is not within the act. 

“ Mathews »v. Bedworth, 106 L. T. J. 485, 1 W. C. C. 124 (Nuneaton Co. Ct., 
1899); London & Edinburgh Shipping Co. ». Brown, 7 Fraser 488 (Scot.Sess. Cas., 1905); 
and see the curious case of Yates v. Colliery Co., [1910] 2 K. B. 538, 3 B. W. C. C. 418, 
where a collier, while assisting in removing a shockingly injured fellow miner, received 
a nervous shock so severe as to produce neurasthenia. See also Hapelman 2. 
Poole, 25 T. L. R. 155, 2 B. W. C. C. 48 (dependents of an employee of a lion 
tamer, whose duties did not require him to come in contact with the lions, held 
entitled to compensation for his death while attempting to drive escaped lions back 
to their cage). . 

45 Mullen v. Stewart, [1908] Scot. Sess. Cas. 91, 1 B. W. C. C. 204. In Powell ». 
Lanarkshire Steel Co., 6 Fraser 103 (Scot. Ct. Sess., 1904), it was held that a servant 
injured while endeavoring to save property which had been imperilled by his own acts 
done outside his sphere of employment and in disobedience of orders, was not entitled 
to compensation. But see Hapelman ». Poole, supra, So a servant, doing another’s 
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It is evident that very difficult questions must arise as to whether 
an emergency in fact exists, what interests of the master are suffi- 
ciently important to make it the servant’s duty or right to leave 
his appointed sphere of work to protect them, and whether the acts 
done were necessary or were merely officious or over-zealous. The 
first question is rendered especially uncertain by the fact that it is 
enough that the servant honestly believes that an emergency exists 
in which his master’s interest requires him to go outside his normal 
sphere of employment; no such emergency need actually exist, nor 
need the master’s person or property or interests be in actual peril.” 
Indeed it seems immaterial that there were no reasonable grounds 
for the workman’s belief in its existence. The uncertainty, the 
opportunity for litigation created by making the right to recover 
depend on the claimant’s state of mind, is obvious. 

As to the second question, it seems impossible to draw any definite 
boundary not wholly arbitrary between interests of the master 
sufficiently important to justify the servant in departing from his 
normal sphere of labor and those which are not of sufficient impor- 
tance to warrant his so doing. In every case save those covered by 
actual decisions, the question must be solved by a comparison of 
the benefit to the master and the added risk of injury to the servant 
and so of liability to the master. The Scottish cases show a ten- 
dency to regard as an emergency any situation when, because no 
one specially appointed is present to do the work in question, the 
master’s business will be delayed or impeded unless someone, in 
whose sphere of duty such acts are not included, should perform 
them.” This is, however, limited to cases where the new work does 
not require skill which the servant doing it does not possess, or where 
the servant is not forbidden to do such work, but, on the contrary, 


work to oblige him, is not within the course of hisemployment. McAllan ». Perthshire 
County Council, 8 Fraser 783 (Scot. Ct. Sess., 1906). 

46 Harrison v. Whittaker Bros., 16 T. L. R. 108, 2 W. C. C. 12 (C. A., 1900). Here 
a boy employed to grease the wheels of trucks used upon his employer’s private 
railway, while waiting for trucks to grease, went to warm himself at a fire near to 
the lever of a switch. He saw a train approaching and, thinking the switch closed, 
pulled the lever to open it, and in so doing was injured. In fact the switch operated 
automatically and the engine would have opened it. It was held that the boy’s story 
being believed, there was sufficient evidence to justify the County Court in holding 
that the injury arose out of and in the course of the boy’s employment. 

47 The same idea appears in the recent Irish case of Tobin v. Hearn, [1910] 2 I. R. 
639, ante, n. 39. 
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might be called upon to do it, though in fact no such demand is 
made upon him by one authorized to make it.® 

Again, even granting the existence of an emergency, it may be 
a grave question as to whether the servant’s act was necessary. In 
the early cases of Low v. Pearson “ and Losh v. Evans® it would 
appear that the act of the unskilled servant in meddling with the 
machinery was wholly officious. There was no necessity for the 
claimant in Low v. Pearson, a boy employed to make balls of clay, 
to clean the machine. While he probably intended to be helpful, 
his aid was not required. In Losh v. Evans the girl who tried to 
start the machinery was taking a risk entirely out of proportion to 
the time which she would, if successful, have saved. Nor in either 
case was the act done in response to a request for help from those 
who were doing the work as part of their regular duties, as in 
Menzies v. McQuibban and Goslan v. Gillies, which may well be an 
important factor. 

Another important question is how far a servant is entitled to go 
outside his appointed sphere in obedience to the orders of a superior. 
Of course, if such superior has the power to fix the spheres of labor 
for the workman, a workman, by obeying them, merely passes into 
a new “course of employment”’; but even if he has not, it seems that 
the servant is justified if he honestly believe that such superior is 
authorized to employ him. Honesty of the claimant’s belief is, 
as in Harrison v. Whittaker Bros., the test of his right to compen- 
sation, and the same uncertainty, the same incentive to fraudulent 
claims and defenses designed to tire out the claimant is created. 
Yet if, as seems to be the case, the question of the servant’s right 
to do work different from that which he is employed to do depends 
upon whether it is to the master’s interest that he should do so, it 


48 As in Menzies v. McQuibban, 2 Fraser 732 (Scot. Ct. Sess., 1910). This in addition 
tends to show that, while the workman was not strictly within the line of his duty on 
this particular occasion, it was not outside the class of work for which the master 
believed him fitted, and therefore was willing to assume the risk of compensating him 
if injured while doing it. 

49 [1899] 1 Q. B. 261, 1 W. C. C. 5. 

19 T. L. R. 142, 5 W. C. C. 17 (C. A., 1903). 

5t Brown v. Scott, The Times, June 12, 1899, 1 W. C. C. 11 (C. A.), where, how- 
ever, the injured boy was a general helper, “a jack-of-all-trades.” See also Menzies 
v. McQuibban, supra. But see Edwards v. International Coal Co., The Times, Nov. 
13, 1899, 5 W. C. C. 21 (C. A.). 

® 16 T. L. R. 108, 2 W. C. C. 12 (C. A., 1900), ante, n. 46. 
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would appear that on the whole it is better to risk an occasional 
additional liability rather than that all discipline should be destroyed 
by requiring the servant to demand proof of his superior’s right to 
give an order before obeying it, and there is much to be said in favor 
of the view expressed in Statham v. Galloway * that discipline 
requires a servant to obey orders of a superior though he knows 
_ they are unauthorized; indeed the workman has usually no actual 
_ choice, save that between obedience and immediate or future 
dismissal. 

Two conceptions dominate the decisions. One is that it is the 
master’s right to manage the business as he pleases, and not to be 
subject to any risk of liability other than that incident to his business 
as he has divided it. The other is that the strict requirements are 
_ relaxed when it is to the master’s interest that they be relaxed. 
_ Compensation is for good servants who remain where they are put, 
or who only stray therefrom when they can more effectively serve 
their master by so doing. They may not add new risks not capable 
_ of being foreseen by their master when he engages them and desig- 
nates their field of labor, unless by so doing they will probably save 
him from enough harm to compensate him for the added risks. The 
servant must serve in the master’s way, as he is directed, or, in 
emergencies, as he has reason to believe the master would approve 
were he present, or as he, as a faithful servant owing to his master 
fealty and aid in time of peril, ought. There is no compensation 
for the servant “who can behave but won’t,” or who sets up his 
own will against his master’s as to how the business can best be 
served. 

The same general principles seem to apply where the workman 
has gone into “a territory with which he has nothing to do,” and 
does his appointed work at some other place than that designated 
by the master or which is expressly prohibited by him. The one 
place may be so far distant, so entirely distinct from the other, 
that work, done at the one place, though otherwise of the same 
general nature as that done at the other, may well be regarded as 
a substantially different kind of employment, so that the choice of 
the place not designated may of itself put the servant outside the 


58 tog L. T. J. 133, 2 W. C. C. 149 (Manchester Co. Ct., 1900). The whole opinion 
of Judge Parry is very interesting and suggestive. Compare with it McNicholas ». 
Dawson, 15 T. L. R. 242, 1 W. C. C. 80 (C. A., 1899). 
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course of his employment. As the master is answerable for injuries 
due to the nature and condition of the place of work, it is evident 
that an unauthorized change in the Jocus of the work does materi- 
ally alter, without the master’s consent, the risk of injury to the 
workman and so, if compensation were allowed, the risk of liability 
to the master. 

A servant also places himself outside of his employment if during 
his working hours and while upon his master’s premises, and at 
the very scene of his appointed labors, he devote a part of that time, 
whether that during which he should be actually engaged upon his — 
master’s work or that during which he is left at leisure, to acts the 
sole object of which is to further some purely private object of his 
own, and which are neither appropriate nor intended to further his 
master’s business, nor, like eating or resting, necessarily incident to 
any long-continued employment. Such acts have no relation to his 
employment save that they are done during his working hours or 
upon his employer’s premises, or with his employer’s tools or ap- 
pliances. He ceases to serve his master, and becomes as it were 
his own servant, and is regarded as having completely quitted his 
employment for the time being as though he left his master’s 
premises upon a private errand of his own. And it seems to be 


4 See the instance given by Buckley, L. J., in Harding v. Brynddu Colliery Co., 
{ro11] 2 K. B. 747, 751, 4 B. W. C. C. 269, of a quarryman employed to quarry stone 
in quarry A., who goes to another quarry owned by his employer and is injured while 
working there. No actual case of this sort has been decided. On principle it would 
seem that if the second quarry was no more dangerous than the other and the work- 
man’s services were actually of use to the employer there, the servant should recover, 
especially if he had honestly misunderstood the directions of his master. 

55 Smith v. Lancashire & Yorkshire Ry., [1899] 1 Q. B. 141, 1 W. C. C. 1 (in which 
a railway porter got on the footboard of a moving train to speak to a friend and was 
there injured); Reed v. Great Western Ry., [1909] A. C. 31, 2 B. W. C. C. 109 (engine 
driver crossing tracks on his return from visit to another driver to whom he had returned 
a book); Williams ». Wigan Coal and Iron Co., 3 B. W. C. C. 65 (C. A., 1909) (engine 
driver boarding slowly moving engine to give another driver wages paid by mistake 
to the claimant); Hendry »v. Caledonian R. Co., [1907] Scot. Sess. Cas. 732, 44 Scot. L. 
Rep. 584 (fish porter going over railroad tracks to inquire how many fish trucks were 
expected); Callaghan v. Maxwell, 2 Fraser 420 (Scot. Ct. Sess., 1900) (girl leaving 
her place to speak to a fellow workgirl. She had been forbidden to leave and the 
danger of so doing had been pointed out to her); and see the recent case of Curtis v. 
Talbot (C. A., Oct., r911), briefly reported, in 131 L. T. J. 552 (surgeon volunteering 
as subject of scientific experiment). In the Hendry case an effort is made to distinguish 
Goodlet ». Caledonian R. Co., 4 Fraser 986 (Scot. Ct. Sess., 1902), where an engineer, 
who, having occasion to cross certain tracks to perform one of his duties, went further 
and crossed other tracks to speak to a fellow workman, and was struck by a train while 
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immaterial whether he is by so doing wrongfully converting his 
master’s time to his own use, as where his work demands all of his 
time, or whether the master expressly permits or tacitly tolerates 
his servant devoting part of his working hours to his own purposes. 

In the early cases the courts regard the “course of employment” 
as the important factor. In the later cases, on the contrary, the 
principal inquiry is whether the injury arose “out of” the employ- 
ment. The same circumstances which in the early cases are held 
to take an injury out of the course of employment, the later cases 
regard as showing that it did not arise thereout.* A workman by 
officiously doing work or choosing a working place generically 
different from that assigned him by his master, or who has de- 
voted part of his working time to his personal interests, is held 
in the later cases not to have put himself outside “‘the course of 
his employment,” but to have created new risks not incidental 
to his employment nor within the contract of employment made 
with the master, so that his injury does not arise “out of” his 
employment. 

Though the work ‘officiously undertaken is not so generically 
different from, or the place selected so foreign to, that designated 
by the master that the servant is ipso facto put outside the course 
of his employment, and though the workman’s object is not so 
personal that in pursuing it he temporarily quits his employment, 
yet the combination of these two elements, — deviation and self- 
interest, — neither by itself sufficient to take the injury out of the - 
returning and before he got back to the tracks where his duties lay, was held entitled . 
to compensation, on the ground that the fish porter’s work did not require him, like 
that of an engine driver, to cross tracks nor subject him to the risk of being run down 
by trains. In view of the decision in the House of Lords in Reed ». Great Western 
Ry., supra, where the plaintiff, an engine driver, was run down under very-similar 
circumstances, this distinction seems unsound. It seems to be immaterial that the 
sufferer was normally subjected to similar risks in the course of doing his appointed 
work, if in fact the particular risk which injures him was one to which his regular 
labor would not on the particular occasion have subjected him. 

56 Even in the earlier cases there are distinct intimations that the liability imposed ‘ 
upon the master by the act is to be confined to those risks which at the time he 
employs the workman he could contemplate such workman would run. And, at least 
since the case of Challis ». London & South Western Ry., [1905] 2 K. B. 154, 
7 W. C. C. 23, it has been consistently held that only those injuries arise out of 
the employment which result from risks commonly incidental thereto, that is, risks to 
which the employer when he engaged the workman and assigned him his duties 
does or ought to contemplate that the workman will be exposed in consequence of 
his employment upon the particular work assigned to him. 


. 


422 HARVARD LAW REVIEW. 


course of employment or prevent it from arising thereout, is held in 
the earlier cases to do the first and in the later cases the last. If 
the servant is injured in doing work other than that specifically 
assigned to him, though not generically different therefrom, his 
object in doing it is decisive of his right to compensation.” And, 
as has been seen, he may in cases of emergency do things utterly 
different in kind from those he is employed to do and which are 
normally forbidden. And where the workman is working at some 
unpermitted or prohibited place on the premises where his work 
ought to be done, though there is no such complete departure from 
the designated place of work as ipso facto to place him outside his 
employment, the test applied to determine the right to compensa- 
tion is whether the servant has gone to the unpermitted premises 
for his own purposes or for the purpose of accomplishing the work 
entrusted to him, and whether he has thereby substantially in- 
creased the risks incident to his employment.** This is well 


57 In Whitehead v. Reader, [1901] 2 K. B. 48, 3 W. C. C. 40, ante, n. 38, great stress 
is laid on the fact that the claimant, an operative, injured while adjusting the belt of 
his machine, was “not officiously or for his own purposes meddling with that machin- 
ery.” So in Goslan ». Gillies and Menzies v. McQuibban, supra, when the servant was 
allowed compensation, his sole object was to further his master’s interests. Compare 
Tobin v. Hearn, [1910] 2 I. R. 639, ante, n. 39, with Cronin 2. Silver, 4 B. W. C. C. 221 
(C. A., 1911). In each case the claimant was injured by a machine other than that he 
or she was omplayed to operate. In the first case compensation was awarded since 
the claimant was “not actuated by mischief or meddlesome curiosity,” in which case 
he could clearly not have recovered, Furniss v. Gartside, 4 B. W. C. C. 411 (C. A., 1911), 
but “was acting under the mistaken idea that he was furthering his master’s interests.” 

.In the second case compensation was denied because her injury “was proved to have 

been occasioned by her either working or meddling with a machine with which she had 
no business to meddle and as to which it was a mere guess that it could be in any way 
connected with her employment.” See also Whelan v. Moore, 43 Ir. L. T. 205, 2 B. W. 
C. C. 114 (C. A., Ir., 1909), where, against the express orders of their employer, the 
crew of a canal changed places by an arrangement among themselves and the driver 
in steering the boat fell into the canal and was drowned. See, however, Cambrook ». 
George, 114 L. T. J. 550, 5 W. C. C. 26 (Bridgend Co. Ct., 1903), in which case, how- 
ever, it appeared that it was customary to change places and that the master’s repre- 
sentative had been present while the servants were so working and had made no 
objection. So, while he testified he knew nothing of the change and would not have 
permitted it if he had known, the servants had reason honestly to believe that the 
change was at least tolerated. 

58 In Harding ». Brynddu Colliery Co., [1911] 2 K. B. 747, 4 B. W. C. C. 269, ante, 
n. 54, Buckley, L. J., expresses the opinion that the workman’s object in going to a 
prohibited place of work was immaterial. The master’s prohibition so “fenced off” 
such place from “the area in which the employment was to take place” that it was 
“altogether outside the area of his employment.” While regarding the servant’s 
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shown by four recent cases, all decided within a few months of one 
another. In Conway v. Pumpherston Oil Co.®® and in Harding 2. 
Brynddu Colliery Co. an injury was held to have been received 
in the course of the workman’s employment because the work- 
man, though injured at a point where he was specifically pro- 
hibited to go, had gone there for the purpose of accomplishing 
the work he was employed to do, in the first case to get a tool 
necessary for his labor, and in the latter to see why a drill which 
he was operating was working badly. In Traynor v. Addie®™ and 
Weighill ». South Benton Colliery Co. the same courts held that 
a workman who had gone to a prohibited place which he knew 
to be dangerous was outside the course of his employment, since 
he went there not to accomplish any specific work entrusted to 
. him. In the first case it was not shown what led the miner to.go to 
the prohibited and dangerous place; in the second, a miner who was 
paid by the amount of coal mined chose to work at a dangerous 
place because the coal was soft and could be mined more easily and 
quickly than a harder coal at the proper and safer place. 

From the first it has been said that disobedience of orders does 
not of itself terminate the employment nor place the servant out- 
cide of it unless he has in disobedience of orders done work entirely 
di<crent, in kind and in the risks involved, from that entrusted to 
him, or has done his work at a place altogether foreign to that desig- 
nated by his employer.* And it is generally held that an injury 
resulting from a workman’s negligence in carrying out his appointed 


object in going into a prohibited place as immaterial, he regards the purpose of the pro-. 
hibition as important. If a certain place is designated because the work can be more 

efficiently done there, as where porters in a factory are required to carry goods by cer- 

tain definite routes, and not to secure the safety of the servant, disobedience will not 

put the servant out of the course of his employment. He will simply be doing it in a 

forbidden way. 

59 48 Scot. L. Rep. 632, 4 B. W. C. C. 392 (Ct. Sess., 1911). 

60 [1911], 2 K. B. 747, 4 B. W. C. C. 269. 

6 48 Scot. L. Rep. 820, 4 B. W. C. C. 357 (1910). 

® [ort], 2 K. B. 757, n. (C. A., 1911). 

& “Tf a workman acting within that sphere” (the sphere of his employment as 
limited by his master) “ violates an order of the master, the master may well be re- 
sponsible. But if the workman travels out of the sphere, as limited by the master, and 
acts in violation of the master’s orders, or if the breach of the master’s orders involves 
the workman’s travelling outside the sphere of his limited employment, I do not think 
that the master would be liable for the consequences of the workman’s acts either to 
the workman or to third parties.” Collins, L. J., in Whitehead ». Reader, 3 W. C. 
C. 40, 43. 
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task, disobedience of orders, or even his choice of an unnecessarily 
dangerous method of performing his work, may, none the less, arise 
out of his employment.” 

But the line between the doing of prohibited work or the doing 
of permitted work in a prohibited place on the one hand, and on the 
other the doing of permitted work in a permitted place but in an 
improper or prohibited manner, is a very narrow and indefinite 
one. 

_ Even in cases where there is no new work officiously undertaken, 

no place other than that designated by the master selected as a 
working place, but where under any reasonable view of the facts 
the servant has merely chosen an unnecessarily dangerous method 
of performing his allotted work, there is a marked tendency to make 
the workman’s right to compensation depend upon his motive in 
doing his work in the particular way in which he has done it. Just 
as a deviation from the appointed sphere or scene of labor, though 
not so complete as of itself to terminate the employment, is held to 
prevent the injury resulting from arising out of it, if the workman so 
deviates solely for his own purposes, so here, if the servant selects 
an improper method of work for some private purpose of his own, 
the later cases tend to hold that the resulting i injury does not arise 
out of his employment. 

This tendency is especially exhibited in recent Scottish and Irish 
cases. In Revie v. Cummings,® a member of a gang of men who 
were employed in hauling heavy goods by a traction engine, and. 
whose duty it was to apply the brakes when necessary, was injured 
under the following circumstances: Instead of walking by the 
truck, in order to save himself labor he rode upon one of the trucks; 
it being necessary to apply the brakes, he jumped down, and in so 
doing he stumbled and fell beneath the wheels. It was held that 


* “T do not,” says Fletcher Moulton, L. J., in Astley v. Evans & Co., [1911] 1 K. B. 
1036, 1043, “‘think for one moment that the Act intended to provide only for those 
accidents which arose during or out of the proper performance by the workman of his 
contract of service.”’ And later in the same case he says, p. 1044: “Negligence is no 
answer to the claim of the dependents, even disobedience is no answer; but if the man 
had ceased to be engaged in the master’s work when the accident happened, then it 
would not or might not be in the course of his employment, and if the accident was not 
connected with the dangers to which he was exposed, but to dangers voluntarily sought 
by him, it might, even though it happened ‘in the course of,’ not arise ‘out of,’ the 
employment.” 

5 48 Scot. L. Rep. 831 (Ct. Sess., rrr). 
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his injury did not arise out of the employment, since it was not 
caused by any risk necessitated by his duties, but from a risk which 
-he himself had added by voluntarily choosing for his own conven- 
ience to ride rather than walk. 

In Clifford v. Joy,® a servant girl who had just washed her hair 
was called to the kitchen to take care of a baby in its cradle. Her 
hair still being wet, she sat for the purpose of drying it at the side 
of the cradle nearest the fire. The loose sleeve of her dress caught 
fire and she was burned. It was held that her injury did not arise 
out of her employment, since she had chosen, because of something 
which it was not her duty to do, a place more dangerous than one, 
which, but for this private purpose, would have been as con- 
venient for the performance of her service as nurse girl. The risk 
was one which arose not by reason of her employment, but solely 
because she had for her private purposes adopted this dangerous 
method of doing it. 

To this principle also can be referred the case of McDaid ». 
Steel,’ where compensation was refused an errand boy who, in 
taking fish to a customer, used the elevator in the customer’s house 
in order to save himself the trouble of walking upstairs, and thereby 
exposed himself for his own purposes to new risks not a neces- 
sary incident to his employment and not within the contract of 
employment which he had made with the master. 

In none of these cases was there a complete departure from the 
appointed work; on the contrary, what the servant was doing was 
appropriate and designed to accomplish the very piece of work 
entrusted to him. Nor had he arbitrarily chosen a scene of labor 
distinct from that designated by his master. In each case he was, 
when injured, at the general scene of his appointed work; in no 
case was the servant devoting a part of his time to doing something 
which had no relation to the work entrusted to him, but was solely 
for his own convenience. On the contrary, he was laboring to per- 
form his appointed task, though the particular means was adopted 
because it was also appropriate to further his own purposes. While 
the servant would not have been injured had he not selected this 
particular means of doing his work, and though his injury is due to 
his desire to further his own private interests, it is equally clear that 


6 43 Ir. L. T. 193, 2 B. W. C. C. 32 (C. A.,, Ir., 1909). 
_ 87 48 Scot. L. Rep. 765 (Ct. Sess., 1911). 
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he would not have been injured had he not been endeavoring to 
accomplish the work entrusted to him, and so his injury is also 
due to his efforts to serve his master. 

The nurse girl in Clifford v. Joy would not have been burned in 
minding the baby had she not while doing so sat near the fire in 
order to dry her hair; but she was not burned solely because she 
was drying her hair. Had she not had to mind the baby, she would 
have continued drying her hair in the open air. She was burned 
because she was trying to accomplish two things at once, — to 
perform her duties as nurse-maid and at the same time to dry her 
hair. So neither the brakeman nor the errand boy in Revie »v. 
Cummings and McDaid »v. Steel were riding on the truck or the 
elevator simply for his own amusement. While the one might have 
performed his duties as brakeman and the other could have delivered 
his goods without so doing, it is quite certain that the only private 
purpose which they had — to do their master’s work with the least 
possible exertion — had relation to their work and grew out of it. 

In all of these cases the method which they chose, while it made 
the work more dangerous to them, did not make it less efficient to 
accomplish the object of their employment. In fact, in McDaid’s 
case it actually tended to expedite the performance of the master’s 
business as well as to save the errand boy exertion. In all of these 
cases the workman was doing his appointed work at its permitted 
scene, and compensation was denied him solely because he chose 
for his own convenience and to save himself trouble, or for some 
other purpose of his own, a method of doing the work which in- 
creased the risks normally incident to it. Here, as well as in those 
cases where there is a deviation from the sphere of employment not 
so complete as ipso facto to terminate it, the workman’s object is 
decisive. What, then, is regarded as a private purpose of the work- 
man, and to what extent must his object be to serve it? It is not 
necessary that his object be personal gain. An injury arising from 
a deviation or from a dangerous method chosen by a servant to 
oblige a friend would not arise out of the employment. It is enough 
that he has any definite end in view other than the accomplishment 
of the work entrusted to him by his master. 

In determining whether the workman is dominated by self-inter- 
est, by a desire to accomplish his own purposes, the immediate 
object of his choice of work or place or manner of working is deci- 
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sive. If his immediate object be to facilitate the work entrusted to 
him, he is not barred because there is a chance of incidental benefit 
to himself. A workman’s desire to obtain such benefit as will fol- 
low work well done is not a “private purpose of his own.” On the 
other hand, if his object be to save himself trouble or to increase his 
earnings, or to accomplish a private end while doing his employer’s 
work, the mere fact that the master’s work would thereby be more 
rapidly or efficiently done does not make it any the less a private 
purpose of the workman’s. Where the workman has no personal 
end to serve in doing his work in an unnecessarily dangerous way, 
his injury, though due to the method selected, arises out of the em- 
ployment. If he is actuated by an honest belief, however mistaken 
and wrong-headed, that in this way he will facilitate the work 
entrusted to him, this is clearly so;** but he need not have such 
definite belief. It is enough if he has not any personal end to serve. 
He may recover where he has no particular conscious object at all, 
but selects the dangerous method out of sheer stupidity or reckless- 
‘ness.°® The final test is the immediate object the servant has in 
view. This is subjective to the servant and depends wholly upon his 
state of mind as exhibited by his actions. 
; Francis H. Bohlen. 


UNIVERSITY OF PENNSYLVANIA LAw ScHOOL. 
[To be continued.] 


88 As in Harding v. Brynddu Colliery Co., [1911] 2 K. B. 747, 4 B. W. C. % 269, 
ante, n. 54; Tobin v. Hearn, [1910] 2 I. R. 6390, ante, n. 39. 

69 As in Astley ». Evans & Co., [1911], 1 K. B. 1036, 4 B. W. C. C. 209, afi’d in 
House of Lords, [1911] A. C. 674, 4B. W. C. C. 319. 
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‘THE ORIGIN OF ASSUMPSIT. 


N OTHING more strikingly shows how procedural difficulties 

may obstruct legal development than the classic above which 
Mr. Ames has written the title ‘The History of Assumpsit.”! The 
reader of that essay will recall the tugging, twisting, and straining to 
which the common law was subjected before the action of assumpsit 
became a member of the common-law family. It is our purpose to 
end where “The History of Assumpsit” begins, and to glance for a 
moment at the origin of assumpsit. The first actions of assumpsit 
were in semblance delictual actions, inasmuch as the remedy was 
pursued under the guise of a trespass on the case. The defendant 
who had made a promise and failed to keep it was conceived to have 
wronged the plaintiff, who declared accordingly in trespass on “his” 
case.” 

It must be observed that the action of trespass on the case itself 
was of no great antiquity when the lawyers set to work to fashion 
from it the action of assumpsit. It was born in 1285, when the 
Statute of Westminster II provided: 


“‘whensoever from henceforth it shall fortune in the Chancery, that in 
one case a writ is found, and in like case falling under like law, and requir- 
ing like remedy, is found none, the clerks in Chancery shall agree in 
making the writ.” 

The wording of the statute itself indicates the condition for which 
a remedy was sought. The different forms of action in existence 
at that time may have numbered some few hundreds, many provid- 
ing exactly the same relief under different circumstances. For 
example, there had been very early in the law one action for injuries. 
due to a trespass by swine, and a separate action for injuries due to 
a trespass by cattle. The moral is plain. The early law is on the 
horns of adilemma. Its remedies become infinite in number, unless 
a procedure classifies all cases of like nature as having like remedies. 
And if the classification lack flexibility, the suitor who has not been 
classified is remediless. Therefore, the value of so flexible a statute 


1 2 Harv. L. Rev. 1. 
_ 2 J. B. Ames, History of Assumpsit, 2 Harv. L. REv. 1. 
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as that of Westminster II to common-law jurisprudence, cannot be 


overestimated. 


If we glance at the numberless remedies of the common law, 
one fact above all others is noteworthy. But a few dozen have 
survived. And trespass on the case, the parent, and assumpsit, 
the offspring, have absorbed possibly nine-tenths of the actions, 
each of which had its own separate procedure. 

The action of trespass on the case did not attain immediately to 
the popularity that it now enjoys. Fitzherbert gives but fifty-two 
cases of ‘“‘accion sur le case,”’ to the end of Henry VI, which means 
only fifty-two reported cases between 1285 and 1471, almost two 
hundred years. We.are interested here only in those earlier cases 
that arose before that doctrine of consideration from which Mr. 
Ames has dusted the cobwebs. 

One of the earliest cases is simply a type of those cited in “The 
History of Assumpsit,” but the argument is interesting to this 
discussion. It is an action against one who had undertaken to cure 
a horse and failed in his duty. 


“A writ was brought, supposing by the writ that the defendant under- 
took to cure his horse of sickness, and afterward the defendant made his 
cure so negligently that the horse died. And the writ was challenged 
because it made mention of ‘contra pacem’ and the opinion of the judges 
was that the writ was bad. The writ was produced, and there was no 
‘contra pacem’ in the writ, wherefore it was held good; and then it was 
challenged because he has counted that he had taken upon himself (to 
cure the) horse of his ailment &c. in which case he should have an action 
of covenant; and the court held the writ good. Kyrton. The defendant 
made his cure as well as he knew how, denying that he undertook to cure 
the horse of his ailment, ready &c. and he was not received to such an 
issue, but he was driven to say that he made his cure as well as he knew 
how, denying that he died for default of his cure, and they were at issue.’’* 


Two matters are clear from this case. The court did not compel 
the plaintiff to sue in trespass, nor did it insist that the plaintiff 
take covenant for his remedy. In other words, the court enforces 
the undertaking. Mr. Holmes is of opinion‘ that the case was dealt 
with by the court as a pure action of tort, but I cannot see that the 
report justifies this inference. The court holds the writ good on 
finding that there is no “‘contra pacem,” and it refuses to consider 


3 Y. B. P. 43 Edw. II, pl. 33. The Common Law, 277. 
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the objection that there is a covenant. It should be remarked that 
the presence of the words “‘contra pacem” in a writ of trespass 
on the case alleging a failure to perform a duty was ground for 
abating the writ.® 

That this interpretation of the case is correct is indicated by a 
case but sixteen years later, — an action based upon a covenant 
and set forth as such in the declaration. 


“Action upon the case, and counted that on a certain day and year 
in London, a covenant was entered into between the plaintiff and the 
defendant, that the defendant would cure the plaintiff of a certain sickness, 
and he to pay him a certain sum of money, whereupon he engaged to 
cure him of his sickness; and the defendant should come to the Strand, 
and administer his medicines to him, which aggravated his sickness 
whereby he became worse than he was before, and would have lost his 
life, if he had not besought another to save him; and the writ was brought 
in London. 

“Rikhill. Judgment of the writ, because this action is not brought 
upon the covenant but for the tort which is supposed to have been done 
in the Strand, which is in another county, wherefore the writ should be 
brought there. 

“Thirning, Justice. He may choose, and bring the action in either 
county, and if he take issue upon the medicines, then summon a jury of 
Middlesex, and if upon his undertaking to cure, then summon a jury 
of London. And the writ was held good. 

“Rikhill. In London, in the parish of ——, we came and applied 
medicines to his malady, by which he was saved and cured of his sickness, 
and so the covenant performed. 

“Thirning. The covenant in Lesa’ is but the beginning of the cove- 
nant and he has said that you came to the Strand and gave to him un- 
wholesome medicines which made him worse to which you must reply, 
wherefore Rikhill did so, and pleaded to this.”® 


In this case the word “assumpsit ” is used (“sur l’enprisel del 
cure’’), and the entire action rests upon the undertaking and the 
defendant’s failure to fulfil his obligation. Indeed the defendant 
takes issue upon this matter, and denies directly the plaintifi’s 
claim by saying ‘we performed the cure.” 

This is in the year 1377, less than one hundred years after the 
Statute of Westminster II. In 1370, the court countenanced an 


5 Y. B. T. 45 Edw. III, fol. 17, pl. 6. 
¢ y. B. P. 11 R. II, Fitzherbert, Accion sur le case, 37. 


| 
| 
| 
| 
| ‘ 
i 
| | 
| 
: | 


THE ORIGIN OF ASSUMPSIT. 431 


action in case, in which an assumpsit was expressly laid, a period 
of but eighty-five years after the statute. The subsequent career of 
assumpsit is simple and easy to follow, thanks to the work of Mr. 
Ames. It is desired here to trace the earlier processes by which the 
principles above discussed had been established. Once establish 
an assumpsit, an undertaking, a promise, as the basis of an action, 
and all related phenomena will, in time, be assimilated to it, as Mr. — 
‘ Ames has so ably demonstrated. But what prior development led 
to the recognition of a promise as the basis of an action? Let us 
note this distinction. The question is not, what led to the recogni- 
tion of a promise as the basis of an action in tort, but what led to 
the recognition of a promise as the basis of any action. 
Let us first examine the cases of trespass on the case to the end of 
Richard II, in order to determine, if possible, the general lines of 
liability imposed by that action. There are in all sixteen actions | 
reported in Fitzherbert of “accion sur le case.” They are as follows: 
| 1. An action on the case for wrongfully taking toll. Clearly a 
trespass.’ (Held a trespass and the action on the case abated.) 

2. An undertaking to cure a horse. An assumpsit.® 

3. An action for damages due to failure to repair a ditch.? 

4. An action against a smith for driving a nail into a horse’s foot.’ 
Partly a trespass, partly an assumpsit.. | 

5. An action for damages resulting from failure to repair a fence 
or hedge. In this case be it noted, by those whose law must have 
been proclaimed within the last few weeks, there is laid a duty, a 
breach of the duty, and resulting damage." 

6. An undertaking to cure the plaintiff of sickness. A pure as- 
sumpsit, with no element of tort whatever.” 

7. An action in case for continuing to hold a plea after the cause 
had been removed into the common bench.” 

8. An action on the case, alleging that the defendant had under- 
taken to carry the plaintiff’s mare, safe and sound, across the 
Humber, and that the defendant so overloaded the boat with other 


7 Y. B. M. 41 Edw. III, fol. 24, pl. 17. 
‘ 8 Y. B. M. 43 Edw. III, fol. 33, pl. 38. 
® Y. B. T. 45 Edw. III, fol. 17, pl. 6. 
10 Y, B. T. 46 Edw. III, fol. 19, pl. 19. 
1 Y. B. H. 11 R. II, Fitzherbert, Accion sur le case, 36. 
; 2 Y. B. 11 R. II, Fitzherbert, Accion sur le case, 37. 
, 8 Y. B. 14 Edw. III, Fitzherbert, Accion sur le case, 39. 
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things that the mare was drowned. It was objected that no tort 
was alleged, and that the remedy was in covenant. But it was held 
that the wrong was in overloading the boat, and the defendant 
pleaded not guilty. 

g. An action on the case for slander, i in branding the plaintiff as a 
traitor and a robber, in open court. 
to. An action on the case for selling to the plaintiff eight cows 

and eight calves, belonging to a third person, which were afterward 
taken from the plaintiff to his damage." 

_1z. An action on the case against the lord in ancient demesne, 

who had refused to hold his court.!” 

12. An action on the case for disturbing a Ain in his right to 
hold a fair.?® 

13. An action against a smith for driving a nail into the foot of | 
plaintifi’s horse.’ 

14. Case for neglect of duty to keep a close fenced, and resultant 
damage by straying cattle.”° 

15. Case upon a customary duty on the part of a brewer to fur- 
nish a beadle with a certain quantity of beer: 


Mas? YS brought a writ of trespass against certain persons for this, that 


he is beadle of the hundred of H., and should have from the Brewer, three 
gallons of the best beer for seven pence, and says that himself and those 
whose estate he has in the said hundred have been seised of this (for such 
a time). 

“Hankford. Judgment of the count, because he has not shown how 
he has his estate and afterward Hankford said: Still judgment of the 
count, because he wishes to have from every Brewer, Beer, by virtue of 
his office, and so he should have severed his action, because this is 
one trespass in itself and it was not allowed, because all in covenant are 
accessories, 

“Hankford. He has shown that he was disturbed, in which case he 
should have the assise. 

“Thirning. Peradventure he has nothing, but by reason of his office, 
for the time being, just as a clerk, although he has nothing but an occupa- 


4 Lib. Ass. 22, pl. 41. 30 Ass. 177, pl. 19. 
6 Lib. Ass. 42, 259, pl. 8. 

17 Y. B. M. 11 Edw. II, Fitzherbert, Accion sur le-case, 46. 
18 Y, B. P. 16 Edw. II, Fitzherbert, Accion sur le case, 47. 
19 Y. B. 46 Edw. III, 19, Fitzherbert, Accion sur le case, 49 
20 Y. B. 29 Edw. III, 32. 
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tion for a certain time, still if anyone does him a wrong to a thing which 
pertains to his Office, he shall have a writ of trespass, and so here.” 


16. Case for disturbing a prior in the collection of his tithes.” 

These cases indicate with a fair degree of accuracy the use to 
which the action on the case was put in the first century of its 
existence. It must be observed, first of all, that the element of 
public wrong, of delict, has entirely disappeared. The presence in 
the count, in trespass on the case, of the words “contra pacem” 
invalidates the writ, as the action then should be trespass.” 

Again, we are driven to the conclusion that the statute has ful- 
filled the exact purpose for which it was designed; it has spread its 
wings and given shelter to a most miscellaneous flock of legal chicks. 
But, miscellaneous as the cases are, they fall into two general cate- 
gories, — breaches of duty and assumpsits. If we seek predomi- 
nance in any one type, that predominance will be found in 
assumpsit, for there are two well-defined cases of undertakings, 
two breaches of duty based on undertakings, and an action upon 
a custom. The remainder, as we have observed, are miscel- 
laneous, the majority consisting of well-defined breaches of duty. 

Now the problem to which the writers have sought a solution is 
this: ‘‘Assumpsit began as an action of trespass on the case, and 
the thing to be discovered is how trespass on the case ever became 
available for a mere breach of agreement.” 

One has but to examine, however, the development of the common 
law to observe that in its early history classes of actions were of less 
importance than rigorous adherence to the formula of the class or 
form of action chosen. Procedure prior to the Statute of West- 
minster II had not developed, as yet, any real or scientific classi- 
fication of actions. For example, there were separate writs of ael, 
besael, and cosinage, actions brought for exactly the same purpose, 
namely, to vindicate the plaintiff’s right to lands, the sole difference, 
in fact, being that in one case the title to land depended upon the 
seisin of a grandfather, in another upon the seisin of a great-grand- 
father, and so on. It is the case of separate writs for trespasses of 
pigs and cattle, in a different form. 


2. Y. B. 19 R. II, Fitzherbert, Accion sur le case, 51. 
2 Y. B. 19 R. II, Fitzherbert, Accion sur le case, 52. 
% Y. B. 45 Edw. III, fol. 17, pl. 6. 
* Holmes, The Common Law, 275. 
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We may find many isolated instances of attempts to use one form 
of action as a melting-pot for a great number of miscellaneous and 
more or less related kinds of litigation. The action of novel dis- 
seisin, for example, might readily have been classified as a trespass, 
for it was established by the Assizes of Clarendon in 1166 as a 
. remedy against trespasses of force, and Bereford, J., in the reign of 
Edward II, refers to a disseisin as a tort.% Yet it never fell within 
the scope of the general action of trespass. On the contrary, it 
preserved an autonomous existence until little more than a century 
ago, and assimilated to itself during that time many trespasses far 
removed from the wrongs which gave it birth. 

The hard-and-fast line of cleavage that causes all actions to the 
modern legal mind to sound either in trespass or in assumpsit is a 
purely modern creation. Cases in the early history of the common 
law were largely instances. In the modern common law they are 
members of the one group or the other. 

Aside from trespass, the Statute in Consimili Casu was of general 
benefit in conferring flexibility on many forms of action. 

In 3d Edward II* the Statute in Consimili Casu was used to give 
a remedy to a plaintiff who was a tenant by the curtesy, whereas 
the existing remedy applied only to the case of alienation by one 
who held in dower. It was conceded that the common law did not 
warrant such a writ, but it was argued that the statute *” provided 
that “in like case demanding like remedy, a writ be made.” The 
writ was quashed, but afterward a writ was framed which ran as 
follows: “And which tenements should return to him by the form 
of the Statute provided for a similar case.” In another case of the 
same year, 3d Edward II,”* Bereford, C. J., said: 


“‘Nowrit is maintainable outsideof the course of the common law, [and] 
by the ‘form of the Statute’ unless it be expressly given by the Statute. 
And as to what you say about ‘let the clerks of the Chancery agree,’ 
that is to be understood of the writs in strange cases; but if your writ 
had not those words ‘ by the form of the Statute,’ it would havesome color, 
and might be maintainable.’ 

“Afterwards, Stanton, Judge, looked at the statute and said: ‘Will 


% See George F. Deiser, Some Ancient Reporters and an Ancient Action, 48 Am. 
L. Reg. N. s. 1. 

% 3 Selden Society Year Book Series, 107. 

27 Westminster II, c 24. 

% 3 Selden Society Year Book Series, 108. 
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you say anything else to maintain your writ?’ Ingham. ‘We have noth- 

ing to say but what we have said.’ Stanton, Judge. ‘So this Court 

awards that B. go quit of this writ, and that A. be in mercy for his false 
plaint.’” 


Four days afterward the statute was considered in the presence of 
Bereford, C. J., and Bardelby and Osgodby, and other examiners 
of the Chancery, and they amended the writ by this clause: “In 
like case provided.” 

The form of writ which they adopted was as follows: 


“(The King] to the Sheriff of Yorkshire, greeting. Command John de 
Stiveton and Amice his wife that justly etc. they render to John le Flem- 
yng one messuage and three bovates of land with the appurtenances in 
Lofthouse next Harewood, which they claim to be their right and in- 
heritance etc., and into which John and Amice have no entry, save after 
the demise which Robert le Flemyng, brother of [the demandant], whose 
heir he is, made to Hamo de Hauterive for the life of Hamo, and which, 
after a demise made thereof by Hamo to William Hamilton in fee, ought 
to revert to [the demandant] by the form of the Statute provided in a 
like case (in casu consimili) — so he says — and whereof he complains 
that the said etc. Witness, myself, at W[estminster] on the third day of 
May in the third year of our reign.” 


Practically the same form is employed in a writ of entry in 18th 
Edward III.*° 

Almost the same decision was reached in the case of an action 
brought by a life tenant in 35th Edward I,* and there it was con- 
tended that as the statute only provided a remedy in the case of 
dower, the Statute in Consimili Casu authorized the writ in this 
case as one needing a similar remedy. 

The statute was applied for the purpose of giving a remedy by 
writ of entry in consimili casu in 14th Edward III,” and in an action 
of trespass on the case in 31st Edward I. Bereford says in answer 
to an objection to the writ: 


“When we find a good writ in accordance with his case, why should we 
deprive him of his good writ?’ 


29 3 Selden Society Year Book Series, 109. 
50 'Y. B. Rolls Series, 17, 18 Edw. III, 441. 
3. Y. B. Rolls Seriés, 33-35 Edw. I, 428. 

#2 Y. B. Rolls Series, 14 Edw. III, 116. 

% Y. B. Roll Series, 31 Edw. I, 413. 
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“Mutford. ‘Every writ must be sustained either by common law or by 
statute.’ 

“Bereford. ‘This writ is maintainable by the law,’ it having been 
argued that the words of the statute were ‘Although such writ was not 
previously granted in the Chancery.’” 


This is merely another instance of the use to which the statute was 
being put. 

An action of trespass on the case appears in 15th Edward III * 
for neglect of a duty to maintain the walls or dykes about four 
perches of land, but this action was later discontinued. 

‘The statute that gave rise to the action of trespass on the case 
was a piece of Aristotelian classification such as, ‘All houses are 
brick or not brick,” which created at any rate a definite group for 
brick houses. As for the houses “not brick” they necessarily form a 
superlatively miscellaneous group. The same phenomenon is to be 
observed in the Statute im Consimili Casu. It really classified cases 
into cases of trespass and those not of trespass, or, if you like, of 
trespass on the case. The action of trespass thereby became defi- 
nite. It was and remained the action which included those wrongs 
that were done “‘contra pacem.” ® 

The writ contains these words, “‘tali die ostendit quare vi et armis,”’ 
etc., and concludes, “ad grave dampnum ipsius A. et contra pacem 
nostram.”’* 

And it is said, “This writ lyeth where ye Trespass is made or 
done to any man or woman, and supposeth that the Trespass is done 
with force and armes.’’*” 

On the other hand, the action of trespass on the case “in rerum 
natura,” as the judges were so fond of remarking, became a recep- 
tacle of indefinite capacity into which every doubtful remedy, 
whether like trespass or not, was thrown. The only requisite was, 
apparently, that the writ must not assert that the basis of suit was 
done “contra pacem.” Other actions on the case, it is true, were 
resorted to, but there were no debts on the case or covenants on 
the case, for when modifications of technical debts or technical 
covenants arose, they were sued out in an action on the case. In 
fact many of the cases are begun simply as actions on the case, with 


4 Y. B. Roll Series, 15 Edw. III, 87. % Y. B. M. 45 Edw. III, 17. 
%® Natura Brevium, f. 48. 37 Natura Brevium, f. 48. 
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no reference to trespass. The plaintiff brings an action on his 

If the writer has clearly defined the situation, it must be obvious 
that the problem is not to discover how a promise ever became the 
basis of an action in tort. That in reality was not the case. The 
Statute of Westminster II was the means by which a remedy was 
. given, not merely for trespasses, but for all those miscellaneous in- 
stances of litigation that did not fall into any well-defined category. 
Tn one case the action is made the basis of relief where a prior has 
been ousted practically from his franchise of taking toll. The court 
awards the plaintiff damages and decrees the restoration of the 
franchise, — an evidence in itself of the latitude which the statute 
afforded in providing a complete remedy.*® 

The Statute of Westminster II was in a sense the first adventure 
of the common-law procedure in broad, general classification. If it 
were within the scope of this essay, we might trace the action of 
trespass on the case until assumpsit was given a separate existence, 
and trespass on the case became the remedy for enforcing the pay- 
ment of damages for breach of duty. It is desired to make clear at 
this point only, that breach of a promise, agreement, or undertaking 
was regarded, even in the earliest cases, as at the most a very 
doubtful trespass; the agreements, contracts, undertakings, fell 
naturally and easily into the broad and flexible remedy afforded by 
the statute, and the development of assumpsit as a separate action 
was a matter only of time and the frequency of litigation over 
broken promises. When once this is understood, it is an easy 
matter to follow the subsequent development of assumpsit in 
Mr. Ames’ History of Assumpsit.” 

We may obtain some further light upon the position of contracts 
prior to the statute by observing the manner in which the law 
dealt with miscellaneous instances of broken faith. 

A century earlier, if we may believe Glanville, the common-law 
courts afforded no remedy in contract. He says: 


“A debt sometimes arises from a letting out and a hiring, as when anyone 
lets out a thing to another for a certain period, in consideration of receiv- 
ing a certain reward. In such case the former is bound to concede the 
use of the thing and the latter to pay the price. But it should be observed, 


38 Y. B. H. 11 R. II, Fitzherbert, Accion sur le case, 36. 
39 Y. B. M. 43 Edw. III, pl. 30. 40 2 Harv. L. Rev. 1. 
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upon the expiration of the term stipulated, the former may lawfully and 
of his own authority resume possession of his property. But if the person 
engaging to hire the thing should not pay the price at the appointed 
time, it may be asked, whether the other party can in such case forcibly 
resume possession by his own authority? 

“But we briefly pass over the foregoing contracts, arising as they do 
from the consent of private individuals, because, as it has already been 
observed, the King’s Court does not usually take cognizance of them; 
_ nor indeed, with such contracts, as may be considered in the light of 
private Agreements, does the King’s Court intermeddle.” 


Let us say only, by way of comment, that this is in the reign of 
Henry II, when the common law, as such, is beginning; when writs, 
for the first time, are issuing from a King’s Court, and in the very 
year, perhaps, when common-law reports first begin their appear- 
ance, for it is in 1189, the beginning of the reign of Richard I, that 
the plea rolls begin; and they have not ceased to appear since that 
time. So that, at the beginning of the common law, in a reported - 
form, there is no action that enables one to recover for a breach of 
contract as such. Debt there is, and covenant, but nothing resem- 
bling the later action of assumpsit. The general jurisdiction of 
contract belonged to the Church, upon the theory that one who had 
made a promise and broken it thereby pledged his hope of salvation. 

But it is not to be supposed that contracts made their appearance 
in the law only with the action of assumpsit. Even the Saxon ae 
affords proof of this. 


“A churl who has hired another’s yoke, if he agrees to pay half in fodder, 
must do so. If he is not so bound, he must pay half in fodder, and half in 
other goods.” 


This is one sort of contractual relation, beyond question. A some- 
what similar situation arises from a rental of land. 


“Tf a man agree for a yard of land, or more, at a fixed rent and plough it, 
if the lord desire to raise the land to him to service and to rent, he need 
not take it upon him, if the lord do not give him a dwelling, and let him 
[the lord] lose the crop.””“ 


41 Beames, Glanville, Introduction by Professor Joseph H. Beale. 

# Laws of Ine, Thorpe, Ancient Laws and Institutes, 141, paragraph 60; Liebermann, 
Gesetze der Angelsachsen, 117, paragraph 60. 

® Thorpe, op. cit., 147, paragraph 67; Liebermann, of. cit., 119, paragraph 67. 
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The same phenomenon is present here. The law is incapable as 
yet of assimilating into a single form of action all of those varied 
legal situations at the basis of which lies a promise or an undertak- 
ing. To the early law a promise to a farmer meant one suit; 
a promise to a grocer, possibly another; but an inflexible pro- 
cedure had not yet made it difficult to provide a remedy for 
both cases. 

Further illustration is afforded by the Saxon oaths. If a man 
found his property unsound after he had bought it, he took this oath: 


“In the name of Almighty God, thou didst engage to me sound and clean 
that which thou soldest to me, and full security against after claim, on 
the witness of N. who then was with us two.” # 


The oath of the vendor is as follows: 


“In the name of Almighty God, I knew not, in the things about which 
thou suest, foulness or fraud or infirmity or blemish, up to that day’s-tide 
that I sold it to thee; but it was both sound and clean, without any kind 
of fraud.” 


Instances of the kind might be multiplied from the Saxon law 
and from the law of a later period, but the instances given suffi- 
ciently illustrate the matter in hand. It is the belief of the writer 
that the history of the various forms of action can never be written 
intelligibly unless it is understood that forms of action are the re- 
sult of an attempt to create a writ flexible enough to receive a large 
number of instances of litigation based upon causes more or 
less related. For example, the term “a wrong”’ is of so wide 
a scope, that almost anything might be considered as falling 
within such a classification. And yet, general as the term was, it 
became necessary at a very early date to distinguish between 
wrongs of violence, and those that consisted either of mere 
breaches of duty or of failure to perform an act that one was 
bound to perform. Seen in this light, it is just as much a wrong 
to fail in the performance of an agreement as to fail in the per- 
formance of any other duty. 

It must be understood that in the ultinate analysis every law- 
suit rests upon some such elementary principle as that which is now 
generally recognized as the basis of an action in trespass for negli- 


“ Thorpe, of. cit., 181, paragraph 7; Liebermann, op. cit., 399, paragraph 7. 
Thorpe, op. cit., 183, paragraph 9; Liebermann, op. cit., 399, paragraph 9. 
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gence. It is at the present time universally considered necessary 
for the plaintiff in an action based upon negligence to show that the 
defendant was under a duty toward him, that there was a breach 
of the duty, and that the breach of the duty resulted in damage to 
the plaintiff. But the causal relation between a duty and the failure 
to observe it is in the last analysis just as much a part of an action 
in assumpsit as of an action in tort. If our reasoning be clear, 
the development of the various forms of action beginning with the 
Statute of Westminster II may be traced and interpreted upon this 
principle. Let anyone who has the curiosity examine the list of 
writs which Mr. Holdsworth gives in his history of English Law, 
or the writs in the Natura Brevium. They are composed of dupli- 
cates without number. Some dozens of writs may be found in the 
Writ of Right Group, every one of which rests essentially on the same 
kind of facts. As a matter of fact, writs could not be said to have an 
arbitrary form much before the time of Edward I, owing to the lack 
of any organized system of reporting cases. In Glanville’s time, 
of which his treatise gives proof, the writs were moulded to meet the 
facts, and such procedure as there was, and simple as it was, was 
extremely flexible. It is only after classification has begun and 
procedure has assumed a fixed arbitrary form that the difficulty was 
felt in finding a remedy into which the facts might fit. Apparently, 
so far as assumpsit was concerned, the Statute of Westminster II 
filled a long-felt want. The judges made little resistance to efforts 
to enforce an undertaking in an action on the case, and as the cases 
show, objection that there is a covenant, or an undertaking, never 
prevailed. 

The distinction between the kinds of duties violated by a tort 
and by a breach of contract occupies very little space in the legal 
mind for some time after the Statute of Westminster II. We find 
in a case of Michaelmas Term, 3d Edward II,“ that Herle makes 
this reply to Toudbey: 

“Am I to hold the covenant against all folk who may oust you where a 
recovery against them is secured to you by the law, and where you can 
assign no tort in my person?’ 

“Herle. ‘The writ says that you are to be summoned to answer not 
for a tort, but for a breach of covenant; and to that you make no answer. 
Judgment against you as undefended.’” 


2 Selden Society, Year Book Series, 87. 
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On the other hand, a breach of covenant is at times spoken of as 
a tort. For example, in Michaelmas Term, 3d Edward II,” the 
argument is as follows: 


“Westcote. ‘We say that you yourself leased the house, etc., and by | 
your deed bound yourself to warrant and defend. That you have not 
done, and so we do affirm a tort in your person, namely, a breach of 
Covenant.’” 


This is clear enough, that the precise difference in the nature of the 
wrong done between failure to observe a duty and failure to observe 
a contract was not in the year 1309 as yet well defined. 

If we review our facts, we shall find that they assume somewhat 
this form. The Statute of Westminster II was designed to meet 
strange cases, another way of expressing “‘cases not provided for.” 
Every action that did not furnish a remedy for a case where a plain- 
tiff had palpably suffered wrong was stretched by adding the words 
“in like case provided.” In the case of real actions this was not 
such a difficult matter. The law had never encountered much diffi- 
culty with cases ruled by a similar principle. Let us hark back for a 
moment to the Saxon law. The law said, if swine eat a man’s acorns, 
let the owner pay. Later, cattle destroy a crop. The law adds a 
new provision, imposing a penalty where damage is done by cattle. 
Our beneficent statute makes the transition a bit simpler. The 
Statute of Gloucester gives a specific remedy to the doweress. A 
tenant by the curtesy presents his claim. Shall he be remediless 
when his wife might have had one? Not so. The statute says 
“in like case provided,” and the tenant in curtesy had his writ. 
And when a life tenant made the same plea, the court still saw the 
analogy, and he too had his writ. 

The actions on contracts, undertakings, agreements, followed the - 
same development. It was possible to give a man a remedy where 
none had existed before. After the sting is taken out of a trespass by 
the elimination of direct force, and the substitution of a failure to 
act, or an omission to perform one’s duty, the various sins of omis- 
sion and commission shade into each other almost imperceptibly. 

We shall be far from comprehending the development of the forms 
of action if we ascribe to the early Year-Book judges an Austinian 
power of analyzing fundamental legal conceptions, and employing 


47 2 Selden Society, Year Book Series, 85. 


442 HARVARD LAW REVIEW. 


them as the basis of scientific redress. Each new remedy, or each 
new case thrown into an old classification, was the creature of exi- 
gency, and the statute was welcomed as a means of averting hard- 
ship. This is made abundantly clear by the miscellaneous instances 
that we have given of the operation of the statute. 

Returning now to the action on the case, it will be seen that the 
facts of the cases given present a great variety of breaches of duty. 
We have counsel arguing on the one hand that a tort is charged, 
namely, a breach of covenant; we have counsel arguing that it is 
no tort, but a breach of covenant. Again, the duties for breach of 
which an action on the case is sustained are equally diversified. 
An analogy could scarcely be more far-fetched than one which admits 
of an action in tort for refusal to observe a customary duty to sell 
three gallons of beer for seven pence; yet the judges-had little 
difficulty in finding room for a remedy in the action on the case. 

Failure to perform any kind of duty was a sufficient analogy for 
the judges to admit an action, provided no breach of the peace 
was set up. As we have already observed, a breach of a contract, 
covenant, or undertaking was as much a breach of duty as a failure 
to maintain a dyke or an enclosure. 

The subsequent history of assumpsit has been written by Mr. 
Ames. The introduction of consideration as an element of relief in 
assumpsit is a matter of later development with which this essay does 
not attempt to deal. It has been our purpose to trace the develop- 
ment by which a remedy was gradually afforded for such breaches 
of duty as arose from contractual relations. To the writer it seems 
clear that little difficulty was encountered after the passage of the 
Statute of Westminster IT, in finding whatever slight analogy was 
needed for affording a remedy for breaches of covenant or contract 
in the action on the case; and the existence of a remedy being con- 
ceded, the subsequent definition and development of its fundamental 
attributes was a matter only of time and the frequency of like 
cases. 

George F. Deiser. 
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UPPOSE that in an action brought in a state court by A. 
against B., B. pleads in bar a judgment rendered in a prior 
action between the same parties. Suppose further that the trial 
court rules upon the validity and effect of the judgment and that 
these rulings are affirmed by the highest court of the state. Can 
the correctness of these rulings be tested by a writ of error in the 
Supreme Court of the United States? 

It is, of course, familiar law that a case cannot be carried by a 
writ of error from a state court to the Supreme Court of the United 
States except in respect of federal questions which are necessary 
to the decision! But a question is not federal unless it involves a 
right arising under the Constitution or laws of the United States.? 
The United States Constitution, however, takes care of certain 
classes of judgments. Thus Article IV, Section 1, provides that 


“full faith and credit shall be given in each State to the public Acts, 
Records, and Judicial Proceedings of every other State. And the Congress 
may by general Laws prescribe the Manner in which such Acts, Records 
and Proceedings shall be proved and the Effect thereof.” 


Pursuant to the authority so conferred, Congress in 1804 enacted 
what is now Section go05 of the Revised Statutes? Within the 
protection of the constitutional provision and of this section of 
the statute come the judgments of the court of a sister state,‘ of 


1 Eustis v. Bolles, r50 U. S. 361, 14 Sup. Ct. 131 (1893). 

2 Eustis v. Bolles, supra. 

8 This section provides: “The acts of the legislature of any State or Territory, or of 
any country subject to the jurisdiction of the United States, shall be authenticated by 
having the seals of such State, Territory, or country affixed thereto. The records and 
judicial proceedings of the courts of any State or Territory, or of any such country, 
shall be proved or admitted in any other court within the United States, by the attes- 
tation of the clerk, and the seal of the court annexed, if there be a seal, together with a 
certificate of the judge, chief justice, or presiding magistrate, that the said attestation 
is in due form. And the said records and judicial proceedings, so authenticated, 
shall have such faith and credit given to them in every court within the United 
States as they have by law or usage in the courts of the State from which they are 
taken ” 

4 Huntington ». Attrill, 146 U. S. 657, 13 Sup. Ct. 224 (1892). 
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the District of Columbia, and of a territory.6 And it is within the 
judicial power vested by the Constitution in the Supreme Court 
to correct upon a writ of error a failure by a state court to give full 
faith and credit to the judgment of a federal court.’ If, then, a 
state court fail to give full faith and credit to one of the judgments 
just enumerated, a right arising under the Constitution and laws 
of the United States is violated. Consequently a writ of error to 
the state court will lie to redress the wrong. 

But suppose that instead of giving too little faith and credit to 
one of the enumerated judgments a state court gives too great effect 
thereto. Assume that in the jurisdiction where the judgment was 
rendered it forecloses issues A. and B. Assume further that when 
the judgment is pleaded in another state and its effect is thereby 
drawn in question, the state court erroneously holds that it 
forecloses issues A., B., and C. Will a writ of error lie to the 
United States Supreme Court at the instance of the party thereby 
aggrieved ? 

It may well be argued that in such a case the state court has not 
failed to give “full faith and credit.” On the contrary, it may be 
urged that it has given “full faith and credit” and something more. 
But this argument assumes that the words of the Constitution sim- 
ply prescribe a minimum below which the state court must not 
fall. It construes the Constitution asif it read: “Not less than full 
faith and credit shall be given.” On the other hand, it may well 
be argued that the words of the Constitution not only confer a 
right but also define the extent of that right. The words “full faith 
and credit” would then operate as words of definition. They 
would compel the court to go just so far, and would prevent it 
from going farther. On this theory the party who pleads the judg- 
ment may insist that it receive not less than full faith and credit, 
while the party against whom it is pleaded may object if it receive 
more than full faith and credit. 

This is the construction adopted by Congress in enacting Sec- 
tion 905 of the Revised Statutes. That section provides that 
the judgments therein enumerated, 


5 Embry v. Palmer, 107 U. S. 3, 25 Sup. Ct. 5 (1882). 

® Gibson ». Manufacturers’, etc. Ins. Co., 144 Mass. 81, 10 N. E. 729 (1887); Suesen- 
bach ». Wagner, 41 Minn. 108, 42 N. W. 925 (1889). 

7 Crescent City, etc. Co. ». Butchers’, etc., Co. 120 U. S. 141, 7 Sup. Ct. 472 
(1887); Dupasseur v. Rochereau, 21 Wall. (U. S.) 130 (1874). 
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“shall have such faith and credit given to them in every court within 
the United States as they have by law or usage in the courts of the state 
from which they are taken.” 


Perhaps it might originally have been argued that in so defining 
the words of the Constitution Congress has exceeded its powers. 
But Article IV, Section 1, expressly confers power upon Congress to 
prescribe the effect of judgments within its scope. And this statute 
has stood in its present form since 1804. Moreover, it has frequently 
been before the Supreme Court (though always where the writ of 
error was brought upon the ground that the state court below had 
not given sufficient faith and credit to the judgment drawn in ques- 
tion), and has again and again been applied. It seems too late, 
therefore, to urge successfully that the statute is unconstitutional, 
or that the words of the Constitution do not forbid a state court 
to give too much faith and credit as well as too little to a judg- 
ment of a court of a sister state, of a territory, or of the District 
of Columbia. 

It seems strange that the question has not been set at rest by a 
square decision, but the writer has found no such case. The point 
was raised, it is true, in a recent case,* but the Supreme Court in 
holding that the state court below had given the proper measure 
of faith and credit to the judgment in question failed to decide it. 
There are, however, a considerable number of dicta which indi- 
cate that .a writ of error would lie to a state court under such 
circumstances. 

Thus in Board of Public Works v. Columbia College® the court 
said, obiter, through Field, J.:1° 


8 Everett v. Everett, 215 U. S. 203, 30 Sup. Ct. 70 (1909). The facts are worth 
noting. The plaintiff brought action in New York to set aside on the ground of fraud 
a decree annulling her marriage to the defendant. The defendant pleaded in bar that 
the plaintiff had brought against him in the Probate Court of Massachusetts a petition 
for separate support, that he there pleaded in bar the New York decree annulling his 
marriage, and that the Massachusetts Court thereupon dismissed the petition. The 
New York court (Everett v. Everett, 180 N. Y. 452, 73 N. E. 231 (1905)) held that 
the Massachusetts judgment concluded the plaintiff in respect to the validity of the 
original New York decree, and this ruling was affirmed by the Supreme Court of the 
United States. For other cases in accord as to the effect as res judicata of an adjudi- 
cation as to the validity of a prior judgment see Bidwell v. Bidwell, 139 N. C. 402, 
52 S. E. 55 (1905); Dobson ». Pearce, 12 N. Y. 156 (1854); Peet ». Hatcher, 112 Ala. 
514, 21 So. 711 (1895); Fauntleroy v. Lum, 210 U. S. 230, 28 Sup. Ct. 641 (1908). 

9 17 Wall. (U. S.) 521 (1873). 10 Ibid. 529. 
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“No greater effect can be given to any judgment of a court of one State 
in another State than is given to it in the State where rendered. Any 
other rule would contravene the policy of the provisions of the Constitu- 
tion and laws of the United States on that subject.” 4 


And in Crescent, etc. Co. v. Butchers’, etc., Co.*? the court said, 
obiter, through Matthews, J.: 


“Tt may be conceded, then, that the judgments and decrees of the 
Circuit Court of the United States, sitting in a particular state, in the 
courts of that state, are to be accorded such effect, and such effect only, 
as would be accorded in similar circumstances to the judgments and 
decrees of a state tribunal of equal authority. But it is within the juris- 
diction of this court to determine, in this case, whether such due effect 
has been given by the Supreme Court of Louisiana to the decrees of 
the Circuit Court of the United States here drawn in question.” ™ 


Again, in Tilt v. Kelsey it was said, obiter, through Moody, J.:%° 


“They [the judgments] can have no greater or less or other effect in 
other courts than in those of their own state.” 


It is manifest that a judgment of a court of the same state in 
which such judgment is pleaded is not within Article IV of the Con- 
stitution, or Revised Statutes, Section go5.!’_ It is not a judgment 
of a different state. Nor can the judgment of a court of a foreign 
country claim the protection of that article or statute.* A foreign 
country is not a state within the meaning of Article IV. As to such 
judgments, therefore, the question is whether they can claim the 
protection of some other provision of the Constitution. 

It may be conceded that the effect to be given to the judgment 
of a court of a foreign country might be prescribed by treaty. And 


11 For another dictum in accord see Robertson »v. Pickerell, =p U. S. 608, 611, 
3 Sup. Ct. 407, 409 (1883). 

2 120 U. S. 141, 7 Sup. Ct. 472 (1887). 3 Ibid. 147. 

4 For other dicta in accord see Dupasseur v. Rochereau, 21 Wall. (U. S.) 130, 135 
(1874); Metcalf ». Watertown, 153 U. S. 671, 676, 14 Sup. Ct. 947 (1894); Hancock 
Nat. Bank v. Farnum, 176 U. S. 640, 645, 20 Sup. Ct. 506 (1900); Pittsburgh, etc. Ry. 
Co. v. Long Island, etc. Trust Co., 172 U. S. 493, 510, 19 Sup. Ct. 238 (1899). 

% 207 U.S. 43, 20 Sup. Ct. 1 (1907). 6 Tbid. 57. 

17 Phoenix Ins. Co. v. Tennessee, 161 U. S. 174, 16 Sup. Ct. 471 (1896). 

18 Hilton v. Guyot, 159 U. S. 113, 16 Sup. Ct. 139 (1895). 

19 See In re Ross, 140 U. S. 453, 11 Sup. Ct. 897 (1891) (powers and procedure of 
United States Consular Court in Japan). 
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since treaties with foreign nations are part of the supreme law of 
the land ”° a federal question would be presented if a right under 
such treaty were drawn in question.” But aside from such a 
treaty a ruling by a state court upon the validity or effect of a 
judgment of a court of a foreign country can rise no higher, as 
presenting a federal question, than a ruling by the same court 
upon the validity or effect of one of its own judgments. These 
‘ two classes of judgments will therefore be treated together. 

It is elementary that a valid and well-pleaded judgment operates 
by way of estoppel. The question therefore is whether a ruling of 
a state court upon the effect as an estoppel of a judgment of its. 
own or of a foreign court necessarily draws in question any right 
under the Constitution or the federal law. It may be argued that 
if the court erroneously finds an estoppel where none existed, it 
has deprived the party aggrieved of his day in court. It may 
also be argued that if the court erroneously fails to give full 
effect to the judgment it has impaired the obligation of contract. © 
Each contention, if it be sound, manifestly draws in question a 
constitutional right. 

Suppose, then, that the state court has failed to give due effect 
by way of estoppel to a judgment of its own or of a court of a 
foreign country. Has it impaired the obligation of contract? It 
may be admitted that text writers have called a judgment a con- 
tract of record, and that an action thereon sounds in contract and 
not in tort. It is also true that state statutes which impaired judg- 
ments founded on agreements express or implied and thereby im- 
paired the original obligation have been held to offend against the 
constitutional prohibition.“ But that was because the original 
contractual obligation was impaired, not because of interference 
with the judgment.” If the cause of action was not founded on a 
contract, reduction of it to judgment will not confer contractual 
. character. -A judgment is not born of a meeting of minds nor cre- 
ated by mutual assent. Hence a judgment founded on a tort or 
on an award of commissioners in eminent domain proceedings * 


20.U. S. Const., Art. VI. 21 See also U. S. Const., Art. III, Sec. 2. 

~® Louisiana ex rel. Nelson v. St. Martin’s Parish, 111 U. S. 716, 4 Sup. Ct. 648 (1884). 

% Louisiana ex rel. Nelson v. St. Martin’s Parish, supra. 

*% Louisiana v. Mayor of New Orleans, 1o9 U. S. 285, 3 bias Ct. 211 (1883); 
Freeland », Williams, 131 U. S. 405, 9 Sup. Ct. 763 (1889). 

% Garrison v. City of New York, 21 Wall. (U. S.) 196 (1874). 
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is not a contract within Article I, Section 10, of the Constitution. 
It is clear, therefore, that judgments, simply as judgments, cannot 
claim the protection of this constitutional provision. 

But even judgments founded upon a contract express or implied 
have no special sanctity by way of estoppel under Article I, Section 
10. The question whether a contract has come into being, or 
whether, if valid, its scope is greater or less, raises no question as 
to impairment of the obligation of contract by the law of a state.” 
Clearly, therefore, a ruling upon the validity or invalidity of a 
judgment, or upon the nature and scope of the issues concluded 
thereby under the principle of res judicata, cannot raise any question 
with respect to impairing the obligation of contract. It follows 
that a failure of a state court to give sufficient effect as an estoppel to 
‘one of its own judgments,”’ or to a judgment of a court of a foreign 
nation, does not raise a federal question. 

But suppose that a state court gives too great effect, by way of 
estoppel, to one of its own judgments or to a judgment of a court 
of a foreign country. Is the party aggrieved thereby deprived of due 
process of law or of the equal protection of the laws within the mean- 
ing of the Fourteenth Amendment? It is manifest that a judgment 
may fail as an estoppel for want of jurisdiction over the party sought 
to be bound,”* or because it does not foreclose the issue in question.” 
In the one case the question is whether any estoppel exists as against 
this defendant; in the other, as to whether a given estoppel as 
against this defendant covers the case at bar. This distinction, 
as we shall see, is important. A personal judgment rendered without 
personal jurisdiction is a nullity.*° To give any effect thereto is a 
denial of due process of law.®° And this is true even where the judg- 
ment is rendered in the same state where it is drawn in question.* 
If, then, a state court give effect to a judgment rendered in the 
same state, which judgment is a nullity for want of jurisdiction, 
the party aggrieved may take the case to the Supreme Court of 
the United States upon writ of error.®! 


% Railway Co. v. Rock, 4 Wall. (U. S.) 177 (1866). 

27 Phoenix Ins. Co. v. Tennessee, 161 U. S. 174, 16 Sup. Ct. 471 (1896). 

*8 Pennoyer 0. Neff, 95 U. S. 714 (1877); Hall v. Lanning, gr U. S. 160 (1875); Brown 
v. Fletcher’s Estate, 210 U. S. 82, 28 Sup. Ct. 702 (1908). 

2 Hughes ». United States, 4 Wall. (U. S.) 232 (1866). 

80 Pennoyer v. Neff, 95 U. S. 714 (1877); Scott v. McNeal, 154 U. S. 34, 14 Sup. Ct. 
1108 (1893). 

1 Scott ». McNeal, 154 U. S. 34, 14 Sup. Ct. 1108 (1893). 
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This was squarely decided in Scott v. McNeal. In that case 
Scott brought against McNeal an action of ejectment in the Supe- 
rior Court of Thurston County, Washington. Scott proved title 
in himself in 1888. McNeal then offered in evidence a judgment 
of the Probate Court of Thurston County, which adjudged Scott 
to be dead and granted administration upon his estate. Under 
this decree an administrator was appointed who, pursuant to an order 
of court, sold the lands in question to one Ward, under whom the 
defendant claimed. The Superior Court held the probate proceed- 
ings to be valid, and the Supreme Court of Washington affirmed the 
judgment, whereupon the case was brought to the Supreme Court 
of the United States upon a writ of error. That court held that a 
probate proceeding upon a living person was void for want of juris- 
diction; that to give effect to such a proceeding even in the same 
state was a denial of due process of law; and that the Supreme 
Court had jurisdiction upon a writ of error to the state court to 
review and reverse such a judgment. 

_ We now pass to the other branch of this question. Assuming that 
a judgment of a court of the same state or of a foreign country binds 
the parties, and that the only question is as to the extent of the 
estoppel thereby created, is it a denial of due process if the court | 
erroneously give too wide effect to such estoppel? Here again there 
is a singular dearth of authorities. 

In Gilles v. Stinchfield,* Stinchfield brought action in the Supe- 
rior Court of Tuolumne County, California, to recover the value of 
certain gold alleged to have been taken from the plaintiffs’ mining 
claim by the defendants. One branch of the case involved a ques- 
tion under certain sections of the Revised Statutes of the United 
States, but the California court decided against the defendant 
upon the ground of an alleged estoppel by deed. In dismissing the 
writ ‘of error the United States Supreme Court said, through Chief 
Justice Fuller: 


“But the decision of the Supreme Court [of California] was clearly 
based upon the estoppel deemed by that court to operate against plain- 
tiffs in error upon general principles of law and the Statute of California 
in respect of such a conveyance as that to Stinchfield, irrespective of 
any Federal question. And this was an independent ground broad 


8 154 U.S. 34; 14 Sup. Ct. 1108 (1893). 
% 159 U.S. 658, 16 Sup. Ct. 131 (1895). 
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enough to maintain the judgment. The writ of error must, therefore, 
be dismissed.” 

In Phcenix, etc. Ins. Co. v. Tennessee* the plaintiff (Tennessee) 
brought action to recover certain taxes. The defendant insurance 
company pleaded in bar a certain judgment rendered in the same 
state. The trial court held the judgment to be no bar, and this was 
affirmed by the Supreme Court of Tennessee. The United States 
Supreme Court in affirming the judgment below said, through 
Brewer, J.: 


“We think the decision of the Supreme Court [of Tennessee] as to the 
weight to be given the judgment is not reviewable by us because it is 
not a Federal question. . . . If it were otherwise, every decision of a state 
court, claimed to be erroneous, which involved the failure to give what 
the defeated party might claim to be the proper weight to one of its own 
judgments, would present a Federal question, and would be reviewable 
here.” 


In Beals v. Cone*® the plaintiff brought action in the state court 
of Colorado with respect to a certain mining claim. One conten- 
tion of the plaintiff was as to the existence of an alleged estoppel 
in pais against the defendant. The Supreme Court of Colorado 
ruled against the plaintiff, who sued out this writ of error. In dis- 
missing the writ for want of jurisdiction the United States Supreme 
Court said, through Brewer, J.: 


“The estoppel was not of record but in pais, arising, as contended 
from contradictory statements made by one of the defendants, at a differ- 
ent time and place. Whether such statements work an estoppel depends 
not upon the Constitution or any law of Congress, involves no Federal 
question, but is determined by rules of general law.” 


In Schaefer v. Werling® the question was as to the validity of a 
certain paving assessment. One defense claimed by the lot owner 
(Schaefer) was an estoppel in pais. The trial court ruled against 
the estoppel, which judgment was affirmed by the Supreme Court 
of Indiana. In affirming the judgment, Brewer, J., said: 


. “Tt may be observed that, so far as the question was one of estoppel, 
it was purely a state and not a Federal question.” . 


4 361 U.S. 174, 16 Sup. Ct. 471 (1896). 
% 188 U.S. 184, 23 Sup. Ct. 275 (1902). 
% 188 U.S. 516, 23 Sup. Ct. 449 (1902). 
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~ It must be noted, however, that none of these cases decide our 
precise question as to the effect of giving too wide scope to a 
judgment of a court of a foreign country or of the same state. 
In Phoenix, etc. Ins. Co. v. Tennessee the alleged error was a 
failure to give sufficient effect as an estoppel to the judgment in 
question. The language quoted, it is true, is sufficient to cover our 
problem. But it goes too far, unless that case is to be distinguished 
from Scott v. McNeal on the ground that in the McNeal case the 
judgment was anullity, while in the Tennessee case the judgment was 
admittedly valid and the only question was as to its effect as an 
estoppel. In Beals v. Cone and Schaefer v. Werling, also, the alleged 
error was a refusal to find an estoppel im pais. Neither, therefore, 
decide what is the effect of erroneously finding and giving too great 
effect to an estoppel by judgment. In Gilles v. Stinchfield, however, 
the error alleged was that the California court erroneously found anes- 
toppel by deed, and it was held that this presented no federal ques- 
tion. That case, therefore, indicates that to sustain an estoppel by 
deed, even erroneously, does not violate the Fourteenth Amendment. 

If, then, the estoppel created by a valid judgment of a court of 
the same state or of a foreign country is to be treated like questions 
of estoppel im pais, or by deed, the question is whether the Four- 
teenth Amendment guarantees to every litigant as an element of 
due process the right to litigate every relevant issue in his case. 
Logically it seems somewhat difficult to distinguish between raising 
an estoppel by a void judgment and erroneously extending the 
estoppel raised by a valid judgment. In each case the litigant is 
improperly prevented from litigating an issue which he is legally 
entitled to litigate. There is, however, a difference in degree if not 
in kind. And there are a good many authorities which indicate 
that the Fourteenth Amendment does not guarantee the right to 
litigate every relevant issue. Thus a summary writ of distress may 
issue against a customs collector to recover the amount found due 
upon a departmental audit of the collector’s accounts, without 
any preliminary trial.*” Again, the court will accept as conclusive 
the determination of the executive upon a political question, such 
as the date when California was conquered,** or the danger of foreign 


37 Murray v. Hoboken Land, etc. Co. 18 How. (U. S.) 272 (1855). 
38 United States v. Yorba, 1 Wall. (U. S.) 412 (1863); Hornsby v. United States, 10 
Wall. (U. S.) 224 (1869). 
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invasion,*® or as to which of two rival state governments is the legal 
government,” even though the litigant was not party to the deci- 
sion of the question. In the same way the court will not review the 
decision of the proper administrative officer that an alleged Chinese“ 
or Japanese person is not entitled to enter the United States. And 
where a discretion has been confided by law to an executive officer, 
his honest decision on questions of fact is final. The effect given 
to decisions of the federal Land Office upon questions of fact is 
another example of the same principle.“ In all these cases the 
decision might be right or might be wrong upon the merits, but it 
was held that the merits of the question could not be litigated, and 
that the decision was final. These cases, therefore, show that the 
right to try every relevant issue upon the merits is not necessarily 
an element either of due process or of equal protection of the laws. 
And since the Fourteenth Amendment does not guarantee freedom 
from judicial error to litigants in state courts, it is sufficient if the 
court decides rightly or wrongly as to the existence and scope of the 
estoppel created by its own valid judgment or by the valid — 
of a court of a foreign country. 


The cases then point to the following conclusions: 

1. The Supreme Court of the United States has jurisdiction upon 
a writ of error to review a ruling by a state court as to the effect of a 
judgment of a federal court, or of a court of another state, of a. terri- 
tory, or of the District of Columbia, whether the error alleged be that 
too great or too little faith and credit was given to such judgment. 


39 Martin v. Mott, 12 Wheat. (U. S.) 19 (1827). 

40 Luther v. Borden, 7 How. (U. S.) 1 (1849). 

4 United States v. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644 (1904). 

# Nishimura Ekiu v. United States, 142 U. S. 651, 12 Sup. Ct. 336 (1892). 

43 Hadden ». Merritt, 115 U. S. 25, 5 Sup. Ct. 1169 (1885) (value of the Mexican 
dollar); Keim v. United States, 177 U. S. 290, 20 Sup. Ct. 574 (1900) (dismissal of 
subordinate for inefficiency); United States ». Johnston, 124 U. S. 236, 8 Sup. Ct. 446 
(1888) (amount and propriety of the expenses of a special agent); United States ». 
Milwaukee, etc. Ry., 5 Biss. (U. S.) 410, 421 (1873) (as to whether a proposed bridge 
will obstruct navigation). 

“ Vance v. Burbank, ror U. S. 514 (1879); Johnson v. Drew, 171 U. S. 93, 18 Sup. 
Ct. 800 (1898); Gertgens ». O’Connor, ror U. S. 237, 24 Sup. Ct. 94 (1903). 

4 Bonner v. Gorman, 213 U.S. 86, 29 Sup. Ct. 483 (1909); Central Land Co. ». 
Laidley, 159 U. S. 103, 16 Sup. Ct. 80 (1895); Arrowsmith ». Harmoning, 118 U. S. 
194, 6 Sup. Ct. 1023 (1886). But on this point see an interesting article by Henry 
Schofield in 3 Ill. L. Rev. 195. | 
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2. The Supreme Court of the United States has jurisdiction to 
review and correct upon a writ of error a ruling by a state court that 
a judgment rendered in the same state or in a foreign country with- 
out jurisdiction binds and estops the appellant. 

3. Assuming that a valid judgment binding upon the defendant 
has been rendered by a court of the state in which the judgment is 
drawn in question or of a foreign country, the Supreme Court of 
the United States has no jurisdiction to review the effect given 
thereto as an estoppel, whether the alleged error be that too great 
or too little effect as an estoppel has been given. 

Edwin H. Abbot, Jr. 


Boston, Mass. 
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CorrEcTION. — Attention is called to an error in the February issue 
in the statement of the decision in the case of Brainerd v. State, 131 
N. Y. Supp. 221 (Ct. of Claims). 25 Harv. L. Rev. 388. A majority 
of the court held that costs should not be allowed. 


THE PATENTEE’S MONOPOLY AND THE ANTI-TRusT Law. — How far 
does the Sherman Anti-Trust Act conflict with the monopoly granted 
to the inventor by the patent law? 

The patent statute gives the right to exclude others from making, 
using, and vending the patented article! But it gives nothing more.” 
It does not give the right to make, use, and vend, nor the property right 
in the patented chattel, nor the right to make contracts concerning it. 
These rights the patentee already has. The patented article itself, then, 
and contracts in reference to it are subject to the law of the land.* Thus 
it is subject to the police power of the state,‘ the law of public service,® 
and the criminal law.® 


1 U.S. Comp. Stat., 1901, § 4884, grants to the patentee “for the term of seventeen 
years the exclusive right to make, use, and vend the invention or discovery.” 

2 See Bloomer v. McQuewan, 14 How. (U. S.) 539, 540. 

8 See Heaton-Peninsular Button-Fastener Co. ». Eureka Specialty Co., 77 Fed. 
288, 293. 

‘ h cownied oil must conform to the standard of safety prescribed by the state. 
Patterson v. Kentucky, 97 U. S. sor. A patentee of medicine must take out a state 
license to prescribe it as a physician. Jordan v. The Overseers of Dayton, 4 Oh. 294. 

5 That the telephone is patented is no excuse for refusing service. Chesapeake & 
Potomac Tel. Co. v. Baltimore & Ohio Tel. Co., 66 Md. 399, 7 Atl. 809. 

6 A state statute may prohibit the use of a patented lottery device. Vannini v. 
Paine, 1 Har. (Del.) 65. 
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But the criminal law as to monopolies embodied in the Sherman Act 
was not intended to repeal the patent law.’ In his own domain the 
patentee remains czar.’ Contracts, therefore, which simply maintain 
his right to exclude others from ’ making, using, and vending the 
patented article are valid. The patentee need not license at all,’° and 
he may ordinarily license on what terms he pleases... He may license 
one to make, another to vend.” Though the vendor of ordinary chattels 
cannot fix the resale price so that the purchaser with notice is bound,” 
the patentee’s right has often been recognized.“ Even by contract, the 
ordinary vendor cannot determine a resale price if he constructs a 
system of such contracts with competing dealers.” But the patentee 
may fix the reselling price by a single contract, or by a system of 
contracts, which stifle competition between dealers.” That the paten- 
tee owns several other patents does not abridge this right.’* , In these 
cases, the patentee merely subdivides his domain. 

Has the patentee a right to extend his monopoly to unpatented articles? 
Conditions in licenses that the licensee purchase certain unpatented sup- 
plies only from the patentee have often been upheld.’ But even this 
doctrine has been limited to articles “not of common use, such as can be 
used only with the patented device.” ?° The Supreme Court has so 
far declined to pass on the doctrine.” A state statute expressly pro- 
hibiting such form of license seems constitutional.” 


7 See Bement v. National Harrow Co., 186 U. S. 70, 92, 22 Sup. Ct. 747, 756. 

8 See Victor Talking Machine Co. ». The Fair, 123 Fed. 424, 426. 

® Bement v. National Harrow Co., supra. 

4 Continental Paper Bag Co. 2. Eastern Paper Bag Co., 210 U. S. 405, 28 Sup. Ct. 
740. 
11 See Rubber Tire Wheel Co. ». Milwaukee Rubber Works Co., 154 Fed. 358, 362. 

12 See Dorsey Revolving Harvester Rake Co. v. Bradley Mfg. Co., 12 Blatchf. 
(U. S.) 202, 204, Fed. Cas., No. 4,015, p. 947. 

13 Bobbs-Merrill Co. ». Straus, 210 U. S. 339, 28 Sup. Ct. 722 (copyrighted books); 
io ine Medical Co. v. Park & Sons Co., 220 U. S. 373, 31 Sup. Ct. 376 (proprietary 
medicine 

M4 New Jersey Patent Co. v. Schaefer, 144 Fed. 437; The Fair v. Dover Mfg. Co., 
166 Fed. 117; Automatic Pencil Sharpener Co. v. Goldsmith, 190 Fed. 205. But this 
right has not been settled by the Supreme Court. See Edison v. Smith Mercantile Co. " 
188 Fed. 925,926. In the analogous case, the copyright-holder’s right has been denied. 
Bobbs-Merrill Co. v. Straus, supra. In view of the prejudice of the common law against 
restraints on the alienation of chattels, the question may still be deemed open. See 
Dr. Miles Medical Co. ». Park & Sons Co., 220 U. S. 373, 404, 31 Sup. Ct. 376, 383. 

% Dr. Miles Medical Co. v. Park & Sons Co., supra. This case set at rest the idea 
which had been cropping up in the lower federal courts that medicines manufactured 
— hig process were entitled to special favor. See Dr. Miles Medical Co. »v. Platt, 
142 . 606. 

16 Bement v. National Harrow Co., supra. The ordinary vendor may the reselling 
price in a single transaction. Garst v. Harris, 177 Mass. 72, 58 N. E. 17 

17 Rubber Tire Wheel Co. v. Milwaukee Rubber Works Co., supra; Goshen Rubber 
Works Co. v. Single Tube Automobile & Bicycle Tire Co., 166 Fed. 431. 

18 Indiana Mfg. Co. ». Case Threshing Machine Co., 1 54 Fed. 365. 

19 Heaton-Peninsular Button-Fastener Co. v. Eureka Specialty Co., supra; Dick Co. 
: a, 149 Fed. 424; Crown Cork & Seal Co. v. Brooklyn Bottle Stopper Co., 172 

225 

20 Cortelyou v. Johnson & Co., 145 Fed. 9 

*t See Cortelyou ». Johnson & Co., 207 tes . 196, 28 Sup. Ct. 105. The case of 
articles not of common use is now pending i in the Supreme Court on certiorari. Dick 
Co.v. Henry, supra. See Crown Cork & Seal Co. v. Standard Brewery, 174 Fed. 252, 259. 

2 Opinion of the Justices, 193 Mass. 605, 81 N. E. 142. 
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But the patentee went further in a recent case. By a system of 
licenses of a patented tool, useful but not indispensable in the manu- 
facture of bathtubs, the patentee fixed non-competitive prices on the 
unpatented bathtubs in the hands of manufacturers and dealers. United 
States v. Standard Sanitary Mfg. Co., 191 Fed. 172 (Circ. Ct., D. Md.). 
The system was held illegal under the Sherman Act. The patentee’s right 


to monopoly in the patented article was held to protect him no further. 


The distinction between this and the last class of cases seems clear. In 
them reselling prices were not regulated, and as to selling competition 
had freer play. Moreover, the articles were incidental to the patented 
device. Judged by the light of reason, such incidental restrictions on 
incidental articles may well be valid.” 

Again, where the owners of different patents restrict competition be- 
tween themselves the monopoly is extended beyond that conferred by 
the patent grant.* For the imperfect competition between the patented 
articles is thus destroyed. The right to exclude others from the pat- 
ented article alone does not sanction the suppressing of competition with 
a different article, though patented. The scheme is clearly illegal if the 
restriction of competition between the different patentees extends beyond 
the life of their patents, or includes articles not patented.* 


DISCRIMINATION BY RAILROADS IN ELEVATOR ALLOWANCES TO SHIP- 
PERS. — The utilization of control over the instrumentalities of public 
service to foster monopolies in other trades constitutes one great vice of 
most discrimination.’ It is well established that public service companies 
must not take advantage of their exceptional position to discriminate in 
favor of their collateral business undertakings.’ Wherever they engage 
in serving themselves, the obvious opportunity for secret discrimination 
justifies suspicious scrutiny and restriction. The danger inherent in 
such combinations of conflicting interests has even been held sufficient 
to render them illegal per se. Thus interstate carriers are forbidden to 


* % Possibly the vendor of an ordinary chattel may similarly require the purchase of 
incidental supplies as part of the price. 

* Blount Mfg. Co. v. Yale & Towne Mfg. Co., 166 Fed. 555; National Harrow Co. 
v. Quick, 67 Fed. 130; National Harrow Co. ». Hench, 83 Fed. 36. Contra, United 
States Consolidated Seeded Raisin Co. v. Griffin & Skelley Co., 126 Fed. soni Central 
Shade-Roller Co. v. Cushman, 143 Mass. 353, 9 N. E. 629. 

% Strait v. National Harrow Co., 18 N. Y. Supp. 224. 

% Vulcan Powder Co. ». Hercules Powder Co., 96 Cal. 510, 31 Pac. 581; State »v. 
Creamery Package Mfg. Co., 110 Minn. 415, 126 N.W. 126, 623. Cf. Straus ». Amer- 
ican Publishers’ Association, 177 N. Y. 473, 69 N. E. 1107. 


1 See Hays v. Pennsylvania Co., 12 Fed. 309, 313; Scofield v. Railway Co., 43 Oh. 
St. 571, 609, 3 N. E. 907, 923. 

2 Brass v. North Dakota ex rel. Stoeser, 153 U.S. 391, 14 Sup. Ct. 857; Louisville 
Transfer Co. v. American District Tel. Co., 1 Ky. L. J. 144. 

3 New York, N. H. & H. R. Co. 2. Interstate Commerce Commission, 200 U. S. 361, 
26 Sup. Ct. 272; In the Matter of Grain Rates, 7 Interst. C. Rep. 33. See 2 WYMAN, 
Pusiic SERVICE ‘CORPORATIONS, § 1350. 

4 Central Elevator Co. v. People ex rel. Moloney, 174 Ill. 203, 51 N. E. 254; 
Hannah 2. People ex rel. Attorney General, 198 Ill. 77, 64 N. E. 776. See 1 Wyman, 
PuBLic SERVICE CORPORATIONS, § 710; 20 Harv. L. Rev. 511, 529-531. 
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transport commodities in which they have an interest.5 But shippers of 
goods have always been allowed to profit simultaneously as lessors of 
the facilities for their transportation,’ and this is now expressly per- 
mitted by the Interstate Commerce Act.’ But shippers who are un- 
willing or unable to invest in this independent, incidental business should 
~ be entitled to demand service in all ways equivalent to that which others 
are permitted or invited to provide for themselves. The latter should 
receive the fair rental value of their property, but no favored position as 
to the public service itself by reason of their dual character.’ Their 
coéperation cannot relieve the carrier of its primary public duty to fur- 
nish facilities for all without discrimination.! 

Consequently, when the Interstate Commerce Commission, having 
permitted “ an allowance for transhipment at the Missouri River of grain 
belonging largely to the elevator owners, found, on rehearing, that they 
were taking advantage of access to their own grain during elevation to 
clean, clip, mix, and grade it, from which treatment arose their greatest 
profit, as dealers, it forbade further compensation for the transfer of 
grain so treated.” The Supreme Court has recently held ® that in this 
the commission exceeded its powers, apparently on the ground that Con- 
gress had authorized allowances to shippers for every use of facilities, 
irrespective of preferential advantages involved in the use. Interstate 
Commerce Commission v. Diffenbaugh, 32 Sup. Ct. 22. But if their 
right to compensation is as agencies in the public service of transpor- 
tation, the carrier should not permit these elevators in that capacity 


5 34 U.S. Stat. at LARGE, c. 3591, p. 585, Fep. Stat., Supp., 1909, 257. See United 
States v. Lehigh Valley R. Co., 220 U. S. 257, 273, 31 Sup. Ct. 387, 391. 

6 See Chicago & A. Ry. Co. ». United States, 156 Fed. 558, 561. But see In the 
Matter of Elevator Allowances, 10 Interst. C. Rep. 309, 326; 12 id. 85, 88. 

7 34 U.S. Srar. at LarGE, c. 3591, p. 589, FED. Stat., SUPP., 1909, 266. All such 
allowances must be scheduled and offered to persons and places without discrimina- 
tion. Wisconsin Ry. Co. v. United States, 169 Fed. 76; Atchison v. Missouri Pacific 
Ry. Co., 12 Interst. C. Rep. 111. 

8 State ex rel. v. C. N. O. & T. P. Ry. Co., 47 Oh. St. 130, 23 N. E. 928; Rice v. 
Louisville & Nashville R. Co., 1 Interst. C. Rep. 722. See Penn Refining Co. v. 
Western N. Y., etc. R. Co., 208 U. S. 208, 220, 28 Sup. Ct. 268, 273. 

9 Chicago & A. R. Co. ’y. Interstate Commerce Commission, 173 Fed. 930. The 
lower federal court in the principal case, infra, did not distinguish advantages attribu- 
table only to a favored position in point of service from the legitimate additional return 
above other shippers for the use of facilities. Peavey v. Union Pacific R. Co., 176 
Fed. 409. The slight advantage of information of competing shipments seems unavoid- 
able when leasing is permitted. See Consolidated Forwarding Co. v. Southern Pacific 
Co., 9 Interst. C. Rep. 182, 206e; Muskogee Commercial Club v. Missouri, etc. Ry. 
Co., 12 Interst. C. Rep. 312, 317. 

10 Chesapeake & Ohio Ry. Co. v. Standard Lumber Co., 174 Fed. 107. This is held 
in cases requiring private coal cars to be counted against "their owners in distribution 
of facilities among shippers. Chicago & A. R. Co. v. Interstate Commerce Commis- 
sion, supra; United States v. Baltimore & Ohio R. Co., 165 Fed. 113. See Interstate 
Commerce Commission ». Illinois Central R. Co., 215 U.S. 452, 469, 477, 30 Sup. Ct. 
155, 161, 163. 

i In ‘the Matter of Elevator Allowances, 10 Interst. C. Rep. 309; 12 id. 


85. 

2 In the Matter of Elevator Allowances, 14 Interst. C. Rep. 315; Traffic Bureau, 
etc. v. Chicago, Burlington & Quincy R. Co., id. 317: 

18 Mr. Justice McKenna dissented with an opinion in which Mr. Justice Hughes 
concurred. 
14 See Union Pacific R. Co. ». Updike Grain Co., 32 Sup. Ct. 39 41. 
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to perform a greater service for themselves as shippers than for other 
shippers.® 

The statute permits compensation only for services in transportation."® 
Here the very unloading and reloading for which these owners are paid 
constitutes, as to their own grain, an expensive, inseparable part of a 
commercial process,!” the entire expense of which they would normally 
charge to their private business as grain dealers, as other shippers are 
obliged to do. To permit milling, dressing, or otherwise treating in 
transit is not a part of the duty of transportation, but is a privilege 
commonly accorded by carriers, ordinarily for a slight additional charge.!* 
All such privileges must be scheduled with the published rates,'® and the 
carrier in granting them must not discriminate between localities or 
persons.2? It seems that the expense of performing such treatment for 
all shippers alike may under some circumstances be absorbed in the rate 
for transportation; but there is no precedent authorizing the carrier to 
share the cost of the operation for those shippers alone owning elevators,” _ 
or to afford to them, without undergoing any expense for unloading, an 
opportunity to treat in transit which is not scheduled nor offered to other 
shippers. It is submitted, therefore, that the compensation is not in 
fact for services in transportation, but a contribution to the commercial 
expenses of some dealers, to the serious prejudice of their competitors. 


RAILROAD RECEIVERS. — Public interest requires that railroads shall 
continue to serve the public even though they have drifted into financial 
difficulties. To permit this and to prevent mortgagees from foreclosing 


% Cf. Southern Pacific Terminal Co. v. Interstate Commerce Commission, 219 
U. S. 498, 31 Sup. Ct. 279; United States v. Oregon R., etc. Co., 159 Fed. 975; Inter- 
state Commerce Commission v. Reichmann, 145 Fed. 235. 

16 The material part of section 4 of the Act reads as follows: “If the owner of prop- 
erty transported under this act directly or indirectly renders any service connected 
with such transportation, or furnishes any instrumentality used therein, the charge 
and allowance therefor shall be no more than is just and reasonable. . . .” 34 U.S. 
Stat. AT LARGE, c. 3591, p. 589, FED. STAT., SUPP., 1909, 266. 

17 Chicago & A. Ry. Co. »: United States, ’supra; General Electric Co. ». New York 
Central, etc. R. Co., 14 Interst. C. Rep. 237; Solvay Process Co. v. D. L. & W. R. Co., 
14 id. 246. These cases held that no allowance could be made for the use of internal 
transportation facilities essential to the economical conduct of large commercial plants. 

18 Southern Ry. Co. »v. St. Louis Hay & Grain Co., 214 U.S. 297, 29 Sup. Ct. 678; 
In the Matter of Cotton Rates, 8 Interst. C. Rep. 121, 135; Diamond Mills ». Boston 
& Maine R. Co., 9 id. 311. 

19 34 U.S. Srat. aT LARGE, C. 3591, p. 584, FED. STAT., SUPP., 1909, 260. See Central 
Yellow Pine Association v. Vicksburg, etc. R. Co., ro Interst. C. Rep. 193, 216; In 
the Matter of Cotton Rates, supra, 135. 

20 See Southern Ry. Co. v. St. Louis Hay & Grain Co., supra, 300; Muskogee Com- 
mercial Club v. Missouri, etc. Ry. Co., supra, 317; State ex - Railroad Commis- 
sioners v. Atlantic Coast Line R. Co., 59 Fla. 612, 623, 52 So. 4, 8 
Pn agai Cotton Press & Storage Co. ». Illinois Central R. Co., 17 Interst. C. 

ep. 9 

2 Cf. Wight »v. United , 167 U.S. 512, 17 Sup. Ct. 822; Evershed ». London 
& N. W. Ry. Co., 2 Q. B. D., 254. 
8 Cf. Southern Pacific Terminal Co. v. Interstate Commerce Commission, supra. 


1 Fosdick v. Schall, 99 U.S. 235. See Jones, CORPORATE Bonps AND MorTGAGES, 
555- 


/ 
| 
e 
be 
Bi 
| 
| 
| 
Bi 
| | 
| 
| 
| 
| 
‘\ 
By \ 


NOTES. 459 


on their tangible property, the American courts have been compelled 
to resort to judicial legislation, for a railroad mortgage purports upon its 
face to give the ordinary common-law rights.’ 

By two magnificent statutes, passed nearly half a century ago, England 
once and for all placed her railroad law upon a sound foundation. By 
the first,‘ the issue of debentures, to be charges, not upon any specific 
property,’ but upon the undertaking as a whole, was authorized. By 
the second,* creditors, both secured and unsecured, were prohibited from 
levying execution upon the property of a railroad,’ but permitted to 
apply for the appointment of a receiver. The statute then pointed out 
the manner in which the receiver was to apply such funds as should come 
to his hands. Consequently, English railroad reorganizations have been 
conducted ever since with little litigation. Pending reorganization, the 
court, through a receiver, will manage a distressed railroad and pay all 
running expenses. If necessary, it will borrow money to do this and 
make the loan a first lien upon the whole undertaking. There is no 
legal objection to granting this prior lien, for the lien of the debenture- 
holders does not attach to more than the net income.® If the railroad 
is sold the debenture-holders can claim only the residue of the fund left 
in the hands of the receiver after the costs of the receivership and the 
sums borrowed by the court have been deducted. 

But in America every step towards this enlightened position has been 
vigorously contested. At first the courts were averse to appointing a 
receiver at all,® but this opinion has slowly given way until to-day, 
as in England, a railroad may itself, even before default, apply for a 
receiver.° When, having granted a receivership, the early courts 
were pressed by the mortgagees, claiming their “vested rights,” they 
fortified themselves behind the doctrine that in applying to them for 
this peculiar relief, the mortgagees must be taken to have assented to 
whatever conditions the courts might choose to impose." This doctrine 
furnished a basis for so-called “preferential claims.” Wages, past as well 
as present, supplies, and necessary repairs were brought within this defini- 
tion.” Opinion has so far progressed, however, that to-day these claims 
will be recognized even though the mortgagee did not apply for the 
receivership.“ The most determined stand, however, was taken by 


2 Three legislatures have, however, passed statutes. GEN. Stat. VT., 1870, 924; 
1 N. J. Rev. Srat., 1877, § 106, p. 196; On. Laws, 1872, §§ 1, 3, 4, Pp. 31. 

8 See 1 WyMAN, Pustic SERVICE CORPORATIONS, § 352. 

4 Companies CLAusES Act, 1845 (8 & Vict. c. 16). 

5 In re Hull, etc. Ry. Co., 40 Ch. D. 119. 

6 THe Rartway Compantes Act, 1867 (30 & 31 Vict. c. 127). In re Eastern & 
Midlands Ry. Co., 45 Ch. D. 367. 

7 Lord Cairns likens a going concern to a fruit-bearing tree. The security holders 
may take the fruit (the net income) as it ripens, but they must not be permitted to 
destroy the tree. See Gardner v. London, etc. Ry. Co., L. R. 2 Ch. 201, 217. 

8 For a discussion of the nature of debentures, see 24 Harv. L. REv. 389. 

9 See Meyer v. Johnston, 53 Ala. 237, 337. 

10 For an argument urging the older view, see 10 Harv. L. REv. 139. 

1 Fosdick v. Schall, supra. 

2 To determine what are preferential claims an analogy has at times been taken from 
the admiralty law. See Farmers Loan & Trust Co. v. Kansas City, etc. R. Co., 53 
Fed. 182, 190. See CALDWELL, RAILROAD RECEIVERS, 17. 

13 “A railroad mortgagee . . . impliedly agrees that the current debts of a railroad 
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the mortgagees against allowing priority to receiver’s certificates, but 
apparently with little result, for an analysis of the cases seems to 
show that where the proceeds of the sale of the certificates were to be 
used to pay priority claims, the certificates themselves will be given 
priority.* It does not appear whether this can be explained on the 
doctrine of subrogation or not. A recent case decides that when the 
proceeds have been used in paying the coupons of the bonds that were 
secured by the mortgage, the. certificates will then also be given pref- 
erence. American Trust Co. v. Metropolitan Steamship ® Co., 190 Fed. 
113 (C. C. A., First Circ.). This can hardly be explained as subrogation, 
for the coupon-holders would only have been entitled to share in the 
final distribution on the same terms as the bondholders.“ But by 
extending the doctrine of priority claims to include all expenses incurred 
in preserving the property, as well from the claims of mortgagees as from 
physical destruction,” this decision, according as it does with the cur- 
rent of authorities, can be satisfactorily explained. Thus, without the 
aid of legislation, and despite our bankruptcy rule,!* America has nearly 
reached the satisfactory position long since attained by England. . 


REVIEW OF ORDERS IN HABEAS Corpus PROCEEDINGS. — The weight 
of authority denies review by appellate courts of adjudications in habeas 
corpus proceedings.! Wisener v. Burrell, 28 Okl. 546, 118 Pac. 999. 
Any logical explanation of this variation from the general policy of 
allowing litigants to bring their disputes before courts of review must 
be found in some substantial peculiarity of habeas corpus proceedings. 
The explanation cannot be that such proceedings present no reviewable 
questions.? For upon habeas corpus, questions dealing with the juris- 
diction of courts,’ the validity of ordinances,‘ and the construction® and 
constitutionality ® of statutes may be raised. Nor can the doctrine be 
justified on any of the procedural grounds proposed by the decisions. 


company contracted in the ordinary course of its business shall be paid out of current 
receipts before he has any claim upon such income.” See Southern R. Co. v. Carnegie 
Steel Co., 176 U.S. 257, 285, 20 Sup. Ct. 347, 358. 

4 Wallace 9. Loomis, 97 U. S. 146; Miltenberger ». Longansport Ry. Co., 106 U.S. 

ry: I oe ng 140; Union Trust Co. ». Illinois Midland Ry. Co., 117 U. S. 434, 
up. Ct. . 

18 No distinction has been made in the cases between a steamship company and a 
railroad. Whelan v. Enterprise Transportation Co., 175 Fed. 212. See Trust Co. v. 
Chapman, 208 U. S. 360, 28 Sup. Ct. 406 (Canal Co.). 

18 Newbold v. P. & S. R. Co., 5 Ill. App. 367. 

7 Lurton, J.: “I do not think that the duty of preserving the property in charge 
of the receivers is limited to a mere preservation of the physical structure of the 
railroad.” See Lloyd v. Chesapeake, etc. R. Co., 65 Fed. 351, 358. 

18 See 1 WYMAN, PuBLIC SERVICE CoRPORATIONS, § 352, n. I. 


1 No distinction has been made between review at common law, by writ of error, 
and under general statutes allowing appeals. 

2 See Cox v. Hakes, 15 App. Cas. 506, 523. 

3 In re Bonner, Petitioner, 151 U.S. 242, 14 Sup. Ct. 323. 

4 In re Garfinkle, 37 Wash. 650, 80 Pac. 188. 

5 In re Authers, 22 Q. B. D. 345. 

6 Medley, Petitioner, 134 U.S. 160, 10 Sup. Ct. 384. 
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The first of these, found in the early English dicta which gave rise to the 
doctrine, is that adjudications in habeas corpus proceedings lack the 
technical requisites of reviewable judgments.’ It is questionable whether 
this reasoning is even technically sound.* Some of the American cases 
suggest that a party defeated in a habeas corpus suit can bring similar 
proceedings before other judges.’ But this lacks the true nature of an 
appeal,!° and it is nowhere suggested that in the absence of statute a 
court of review can issue writs of habeas corpus. A third justification, 
that habeas corpus proceedings are before judges, and that the statutes 
allowing appeals relate only to proceedings before courts," is proposed 
by but few of the cases, and instances a refinement of technicality. 

The substantial reasoning to be found in the decisions rests upon the 
doctrine underlying the writ of habeas corpus, namely, the need of a 
speedy adjudication of a person’s right to the custody of an infant or to 
liberation from illegal imprisonment. This doctrine can best be tested 
by dividing the orders in habeas corpus proceedings into those discharging 
a prisoner, remanding him, and awarding the custody of infants. As 
to the first class, thé principle that a party be not concluded by the 
decision of an inferior court, and the principle directing the summary 
liberation of one under illegal imprisonment clash. The latter would 
be violated by a review the pendency of which stayed the order of dis- 
charge. The former would not be satisfied by a review which did not 
operate as a supersedeas, because the resulting possible absence of the 
discharged prisoner might defeat any relief given by the court of review. 
The greater importance of the habeas corpus principle justifies the dis- 
allowance of revéew of orders of discharge.” The opposite should be 
true as to orders remanding the petitioner.“ The need for a summary 
remedy here necessitates the interposition of the appellate court. For 
though the prisoner might get the same kind of relief on review of the 
ordinary proceeding under which he was imprisoned as on review of the 
habeas corpus suit, the earlier conclusion of the latter would result in 
its earlier review. Furthermore, the imprisonment may be under no 
proceeding whatever. Orders awarding the custody of infants present a 
similar situation.“ Effect can be given to a decree of reversal, for the 


7 See City of London’s Case, 8 Coke 121 b, *127b; King v. Dean and Chapter of 
Trinity-Chapel, 8 Mod. *27, *29, 1 Str. 536, 537,542. But see Regina »v. Paty, 2 Salk. 


9 See Coston v. Coston, 25 Md. 500, 506. Before Tae Hasras Corpus Act, 1640 
(16 CHAS. 1, Cc. 10), not even this was true. See Thomas Rudyard’s Case, 2 Vent. 22, 24; 
3 BL. Comm. 131. 

10 See Cox v. Hakes, supra, 523. - 

11 See Weddington ». Sloan, 15 B. Mon. (Ky.) 147, 153; Guilford ». Hicks, 36 Ala. 

5, 96. 

writ of error: 32 Ill. 446; Coston v. Coston, supra. 
appeal: Weddington ». Sloan, su ian State 2. Miller, 97 N. C. 451, 1 S. E. 
Contra, State ex rel. Keyes v. Bu 29 Minn. 462, 13 N. W. 902; Winmovick 
Emery, 33 Utah 345, 93 Pac. 988. 

13 By writ of error: Yates ». People 6 —_. (N. Y.) 337. Contra, W: Wade ». Judge, 
5 Ala. 130; Ex parte Thompson, 93 Tl. 89 By appeal: Barriere v. State, 142 Ala. 


72, 39 = 55- Contra, Bell v. State, use a er, 4 Gill (Md.) 301; Howe ». State, 
9 Mo. 690. 

“4 By writ of error: Contra, Wilkinson ». Murphy, 20 Ala. 104. By appeal: Queen 
v. Barnardo, [1891] 1 Q. B. 194. Contra, Ferguson 2 Ferguson, 36 Mo. 197. 


503, 504. 
8 See Co. Lit. 288 b. i 
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court of review can retain control over the infant.” Here the need for 
summary relief is not so great, and the case will be rare where the re- 
quirement of security from the prevailing party will prevent his obtain- 
ing the infant. The general disregard of any distinction such as that 
suggested above" has resulted in a denial of review of any order in habeas 
corpus proceedings. 


ELECTION OF REMEDIES BY SELLER IN CONDITIONAL SALE. — Like 
other contracts, a contract for a conditional sale depends for its 
interpretation on the reasonable intent of the parties. The intent of 
the parties to such a contract seems most completely analogous to the 
intent of the parties in a mortgage contract.1 The buyer, as the 
mortgagor, is to have the complete beneficial use of the property, includ- 
ing even the right to transfer possession and enjoyment of it by sale 
or mortgage;? while the seller, as the mortgagee, is to retain the legal 
title, merely as security to insure the payment of the purchase price. 

The failure to follow this analogy, however, has led in most jurisdictions 
to the doctrine that in case of default by the buyer, the seller has the 
choice of two inconsistent alternative remedies and by certain acts, which 
manifest his intention to rely on one remedy, he is considered as waiving 
his right to the other. For example, suing for the price is usually held 
such an election as to vest title in the buyer and to preclude the seller from 
reclaiming the property.* On the other hand, reclaiming the property 
usually precludes him from suing for the price. The ordinary doctrine 
of election of remedies is applied. But it is submitted that what is con- 
tracted for is not inconsistent alternative remedies but concurrent 
remedies, the very purpose of one of which is to insure the enforcement 
and satisfaction of the other.’ Furthermore, to say that by election 
on the part of the seller title is passed to the buyer seems contrary ® to 
the ordinary rules for transfer of title which require mutual assent by 
the buyer and seller to some specified act of appropriation. The only 
act of appropriation agreed upon in such a contract is the discharge of 


1 See Queen 0. Barnardo, supra, 214. 
16 See Yates v. People, supra, 432. But see Cox v. Hakes, supra, 535. 


1 Chicago Ry. Equipment Co. ». Merchants’ National Bank of Chicago, 136 U. S. 

268, 10 Sup. Ct. 999. See WrLuisTon, SALEs, § 330 
. * Carpenter v. Scott, 13 R. I. 477; Ames Iron Works v. Richardson, 55 Ark. 642, 
I 

8 Recovering judgment is a binding election although this is not satisfied. Cromp- 
ton v. Beach, 62 Conn. 25, 25 Atl. 446; Ramey v. Smith, 56 Wash. 604, 106 Pac. 160. 
So also is merely commencing a suit which i is discontinued. Orcutt v. Rickenbrodt, 42 
N. Y. App. Div. 238, 59 N. Y. Supp. 1008; Frisch v. Wells, 200 Mass. 429, 86 N. E. 
775: 

‘ Minneapolis Harvester Works ». Hally, 27 Minn. 495, 8 N. W. 597; Nashville 
Lumber Co. ». Robinson, 91 Ark. 319, 121 S. W. 350. 

5 “Just as the mortgagee may sue for the price and also foreclose his mortgage upon 
the property, so the seller in a conditional sale should be allowed to sue for the price and 
also reclaim the property, not as his own but for the purpose of foreclosing it; 
WILuisTon, SALES, § 571, n. 39. See also Judge Sanborn’s opinion in Manson 2 

Bierce, Ltd. , 205 U.S. 340, 346, 27 Sup. Ct. 524, 525. 


| 
i 
| 
4 
| 
| 
| 
| 
| 
| 


NOTES. 463 


the debt by the buyer. Those decisions, therefore, which do not so 
readily construe various acts of the seller as a binding election are 
preferable.’ 

But even where a doctrine of election obtains, the result reached in a 
recent case seems extreme and unwarranted. Winton Motor Carriage 
Co. v. Broadway Automobile Co., 118 Pac. 817 (Wash.). The court holds 
that the mere transfer, as security for a loan, of the note given for the 
price in a contract for a conditional sale is such an election by the 
seller as to pass title immediately to the buyer. This decision seems 
to be contrary to well-settled principles of law in regard to the assign- 
ment of secured debts, as well as to the intent of the parties in the par- 
ticular case. The law is well settled that the assignment of a debt carries 
with it a right to the security. In like manner the assignment of the 
seller’s claim for the purchase price in a conditional sale whether as a 
chose in action ® or in the form of a promissory note! carries with it 
the right to the seller’s interest in the property. The reasonable intent 
of the parties in this particular case, moreover, would seem to be that, 
since the bank as assignee was taking the note as security for a loan, 
it was to have all the security possible, connected with the note. The 
true consequence of the transfer of the note, therefore, it is submitted, 
was the vesting in the assignee of the right to the property, as security 
rather than an abnormal springing of the title to the buyer. 


CoNTRIBUTORY NEGLIGENCE AS DEFENSE TO ACTIONS BASED ON 
Statutes. — The general rule is that where a legal duty is imposed by 
statute, an action may be maintained for an injury caused by a breach 
of such duty by any individual for whose benefit the statute was en- 
acted. This right of action exists even if the statute does not provide 


7 Suing for the price is not a binding election. Forbes Piano Co. v. Wilson, 144 Ala. 
586, 39 So. 645; Campbell Printing Press & Mfg. Co. ». Rockaway Pub. Co., 56 N. J. L. 
676, 29 Atl. 681. Nor is taking a chattel —- on the property. First National 
Bank of Corning v. Reid, 122 Ia. 280, 98 N. W. 107. Nor is filing a lien claim. 
Bierce, Ltd. v. Hutchins, supra. Nor is an attempt to enforce a mechanic’s lien. 
Warner Elevator Mfg. Co. v. Capitol Investment, Building & Loan Association, 
127 Mich. 323, 86 N. W. 828. 

® Where the security is a mortgage on land. See Jones, Mortcaces, 6 ed., § 817 
and cases cited in note. Where the security is a chattel naa Gould ». M 
1 Hun (N. Y.) 566. See Jones, CHaTTEL MortGAcEs, 4 ed., § 50. 

9 Bank of Little Rock ». Collins, 66 Ark. 240, 50 S. W. 604; Cutting ». Whittemore, 

72 N. H. 107, & Atl. 1098. 

10 Kimball Co. ». Mellon, 80 ger 133, 48 N. W. 1100; Ross-Meehan, etc. Co. ». 
Pascagoula Ice Co., 72 Miss. 608, 18 So. 364; Spoon v. Frambach, 83 Minn. 301, 86 
N. W. 106. Contra, Merchants’ & Planters’ Bank 0. Thomas, 69 "Tex. 237, 6S. W. 
565. The fact that the conditions of the sale did not appear on the face of the note 

no reason for an exception since the security usually passes with the note even if 
the assignee did not know of its existence. See Jones, Mortcacss, 6 ed., § 817. 

1 Tt would probably be held in most jurisdictions that the assignee acquired not 
the legal title but an equitable right to the security, and that the assignor held the legal 
~ in trust for the assignee. McPherson ». Acme Lumber Co., 70 Miss. 649, 12 So. 

57 


1 Ives v. Welden, 114 Ia. 476, 87 N. W. 408; Couch ». Steel, 3 E. & B. 402. See 
Com. Dic. Trt. ACTION UPON STATUTE, (A. 1); BisHop, Non-ConTRact Law, § 132. 
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for a civil suit for damages. The theory is that of an action on the case 
for negligence. The statute simply declares a certain act or omission to 
be “negligence per se.”’® 

When contributory negligence as a defense to a statutory cause of 
action is involved, the decisions are not in perfect harmony. In two 
cases, however, the rule is uniform. First, where the statute declares 
a certain act or omission illegal, but is silent as to the civil remedy for 
violation thereof, contributory negligence will bar recovery, as in an 
ordinary action for negligence.* Second, it is equally well settled that 
nothing but fraud on the plaintiff’s part will defeat the action, when 
the statute in terms eliminates the defense of contributory negligence.® 

Where the statute not only creates a duty, but specifically provides 


| that anyone failing in such duty shall be answerable in damages for 


any injury caused thereby, at the same time being silent as to the effect 
of contributory negligence, no one rule can be formulated which will 
apply to every case. The matter becomes one of statutory construction, 
and a consequent confusion exists among the authorities. In the great 
majority of cases the courts have discovered no intent to abrogate the 
common-law rule, but merely a desire to relieve the plaintiff from the 
burden of showing a want of reasonable care. The commonest instance 
is where a railroad omits the statutory signals on approaching a cross- 
ing. To the large mass of similar cases’ may be added a recent case 
involving the liability for an injury caused by an explosion of oil, 
which was sold in violation of a statute. The court held that the 
plaintiff was barred by his own negligence. Morrison v. Lee, 133 N. W. 
548 (N. D.). On the other hand, the subject matter or phraseology 
of statutes have led the courts in at least three sorts of cases to reach 
an opposite result. Certain statutes of Illinois enacted in compliance 
with the state constitution to protect the lives of miners have been 
held. to impose an absolute liability on the mineowner, if a wilful vio- 
lation of the statutory duty results in injury. The subject matter, 


In New York, violation of a statute is only primé facie evidence of negligence. Knupfle 

v. Knickerbocker Ice Co., 84 N. Y. 488. Only those in whose favor the statute was 

enacted have a right of action. McDonnell ». Pittsfield & North Adams R. Corp., 115 

Mass. 564; Williams v. Chicago & Alton R. Co., 135 Ill. 491, 26 N. E. 661. 

is 2 Couch ». Steel, supra; Hayes », Michigan Central R. Co., 111 U. S. 228, 4 Sup. 
t 


. 369. 
§ Carswell ». Mayor, etc., of Wilmington, 2 Marv. (Del.) 360, 43 Atl. 169; Ives v. 
Welden, supra. See Coorry, Torts, 3 ed., 1408; 1 THompson, Comm. THE Law 
OF NEGLIGENCE, § 10, 
* Queen ». Dayton Coal & Iron Co., 95 Tenn. 458, 32 S: W. 460; Browne ». Siegel, 
Cooper & Co., 191 Ill. 226, 60 N. E. 815; Caswell ». Worth, og & B. 849. 
is. 41 


5 Quackenbush ». Wisconsin & Minnesota R. Co., 62 1, 22 N. W. 510; 
Colasurdo v. Central R. of New Jersey, 180 Fed. 832; Pulliam ». Illinois Central R: 
Co., as Miss. 23 

6 Williams ». Chicago, Milwaukee & St. Paul Ry. Co., 64 Wis. 1, 24 N. W. 422; Leak 
v. Georgia Pacific Ry. Co., 90 Ala. 161, 8 So. 245. ’ 

7 Wadsworth ». Marshall, 88 Me. 263, $4 Atl. 30; Wohlfahrt v. Beckert, 92 N. Y. 
490; Holum ». Chicago, Milwaukee & St. Paul Ry. Co., 80 Wis. 299, 50 N. W. 99. 

§ Carterville Coal Co. ». Abbott, 181 Ill. 495, 55 N. E. 131; Chicago-Coulterville 
Coal Co. ». Fidelity & Casualty Co. of New York, 130 Fei. 957; Western An- 
thracite Coal & Coke Co. v. Beaver, 192 Ill. 333, 61 N. E. 335. It seems that the 
word “ wilful ” in the statute connotes no moral turpitude, but only a continued failure 
to comply with the statute. Cf. Gully v. Smith, 12 Q. B. D. raz. 
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reasons the court, discloses an intent to establish a new rule of public 
policy calculated to render this employment less menacing to human 
life. But this principle of construction seems to have had slight applica- 
tion beyond these cases. Another well-settled exception to the general 
rule is the absolute liability of railroads for fires caused by passing 
engines. This construction rests partially on the dangerous char- 
acter of the business,!° and so is an illustration of the principle of the 
Illinois cases. But most reliance has been placed in the statutory pro- 
visions that the railroad shall have an insurable interest in the adjoining 
property." Lastly, there is a long line of decisions holding railroads - 
liable, in spite of the plaintiff’s contributing carelessness,” for injury caused 
by the breach of a statutory duty to build fences or erect cattle guards. 
This rule is reiterated in another recent case. Chapin v. Ann Arbor R. Co., 
133 N. W. 512 (Mich.). These authorities proceed on the theory that 
such statutes are, in their nature, police regulations, for the protection, 
not only of persons and property along the route, but also of the pas- 
sengers, whose safety can be insured only by offering the railroad some 
unusual inducement to keep its tracks clear. | 


LEGALITY OF TRADE Untons AT Common Law. — Most of the discus- 
sion to-day as to the rights of trade unions is concerned with the question 
of what acts a trade union can do, and what purposes it can effect with- 
out committing a legal wrong. But a recent English case raises the 
. question whether a trade union, as such, is unlawful at common law. 
Baker v. Ingall, 132 L. T. J. 131 (Eng., C. A., Nov. 30, 1911). In a 


suit by a trade union against a member, relief was denied on the ground 
that the union was an illegal association. 

In England, from the time of the earliest reported case! on trade unions . 
until the acts of 1824-1825,? a union of employees formed for the purpose 
of increasing wages was regarded as a criminal conspiracy. The acts of 
1825 and 1875 freed trade unions from the fear of indictment, and those 


® Mathews »v. Missouri Pacific Ry. Co., 142 Mo. 645, 44 S. W. 802. 

10 Bowen v. Boston & Albany R. Co., 179 Mass. 524, 61 N. E. 141. 

11 Rowell v. Railroad, 57 N. H. 132; Laird v. Railroad, 62 N. H. 254; Matthews 
v. St. Louis & San Francisco Ry. Co., 121 Mo. 298, 24 S. W. 591. In Peter v. Chicago 
& West Michigan Ry. Co., 121 Mich. 324, 80 N. W. 295, the court went on the principle 
that expressio unius est exclusio alterius, as the only excuse provided in the statute was 
the use of safe engines. In West v. Chicago & Northwestern Ry. Co., 77 Ia. 654, 35 
N. W. 479, the court said the statute was intended to settle a vexed question in the 
law of contributory negligence by eliminating it as a defense. 

2 Flint & Pere Marquette Ry. Co. v. Lull, 28 Mich. 510; Harwood’s Admx. ». Ben- 
nington & Rutland Ry. Co., 67 Vt. 664, 32 Atl. 721. 

18 See 2 THompson, ComM. ON THE LAW OF NEGLIGENCE, § 2013. In Kilpatrick ». 
Grand Trunk Ry. Co., 72 Vt. 263, 47 Atl. 827, the court said, by way of dictum, that 
the cattle-guard cases must be explained on the ground that the plaintiff’s negligence 
in letting his animals stray was too remote. But, when it is remembered that the de- 
fendant’s negligence consists, not in running down the animals, but in failing to erect 
cattle guards, this explanation seems scarcely plausible. 


1 The King v. Journeyman-Taylors, 8 Mod. *10. 


2 THE ComBINATION Act, 1824 (5 GEO. 4, c. 95); THE COMBINATION Act, 1825 
(6 GEo. 4, c. 129). 


5 Tue CONSPIRACY AND PROTECTION oF Property Act, 1875 (38 & 39 Vict. c. 86). 
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of 1871 and 1876‘ legalized them for certain purposes, but they are still 
regarded as combinations in restraint of trade, and are, consequently, 
unable to enforce many of their rules and agreements.’ If an impor- 
tant by-law of a union be indeed in restraint of trade, this position is 
entirely logical, for the rules of an unincorporated association are enforce- 
able solely on principles of contract,’ and, unless a contract be divis- 
ible,’ the illegality of part of the consideration renders the whole contract 


' invalid.® As to restraint of trade the English courts hold that any agree- 


ment by which the members are bound to obey their leaders’ orders on 
trade matters is contrary to public policy.? Since most of the trade 
unions’ demands have been granted them by statute, the courts have 
not felt inclined to favor the unions in interpreting the common law. 
The earliest cases in America followed the English law in holding unions 
to be criminal conspiracies.!° The courts soon came to feel, however, 
that laborers who combined to further their legitimate interests ought 
not to be regarded as criminals." Having declared that combinations 
of workmen were not indictable, because not opposed to public policy, 
judges were naturally led to regard them as legal for all purposes.” It 


‘was evident, nevertheless, that unions, like all large combinations, might 


unduly oppress outsiders. Many courts have held, therefore, that the 
procuring by a union of the discharge of non-union men is a tort which 
equity will enjoin." Thus it is evident that, in many states, the common 
law still regards some of the ordinary purposes of labor unions as illegal." 
It might seem to follow that, where these purposes are expressed in the 
by-laws, the entire agreement of association between the members of an 


4 Tue Trape Unron Act, 1871 (34 & 35 Vict. c: 31); THE Trape Union Act, 
1876 (39 & 40 VICT. c. 22). 

5 Hornby ». Close, L. R. 2 Q. B. 153. For those agreements which remain unen- 
forceable to-day see Tae Trape Unron Act, 1871, supra,§4. The result of that act is 
that “the trade union is a lawful club, but a club of which the courts will not directly 
enforce the rules, e. g. as to payment of subscriptions and the like, as against any mem- 
ber.” Professor A. V. Dicey in 17 Harv. L. REv., 527 note 2. 

§ Brown v. Stoerckel, 74 Mich. 269, 41 N. W. 921. See Levy v. Magnolia Lodge, 
110 Cal. 297, 309, 42 Pac. 887, 891. 

7 It has been held that the benefit-society rules of a trade union cannot be separated 
from those which are in restraint of trade where there is no separate benefit fund and 
where a member may lose all the benefit advantages by the breach of a militant rule. 
Russell v. Amalgamated Society of Carpenters and Joiners, [1910] 1 K. B. 506. But 
it has been decided that where the general objects of a union are legal, minor unlawful 
by-laws will not make it an illegal body. Swaine v. Wilson, 24 Q. B. D. 252. 

8 Haynes v. Rudd, 102 N. Y. 372, 7 N. E. 287; Stewart v. Thayer, 168 Mass. 519, 
47 N. E. 420. 

j ® Rigby v. Connol, 14 Ch. D. 482; Russell . Amalgamated Society of Carpenters and 
oiners, supra. 
10 Trial rr Journeymen Boot and Shoemakers of Philadelphia (Pamphlet); People 
v. Melvin, 2 Wheeler Cr. Cas. (N. Y.) 262. 

11 Commonwealth v. Hunt, 4 Met. (Mass.) 111. This result has been reached by 
statute in some states, for example Pennsylvania. Purpon, Dic., 13 ed., 4807, § 1. 

12 Snow v. Wheeler, 113 Mass. 179; Master Stevedores Association v. Walsh 
2 Daly (N. Y.) 1. 

% Plant ». Woods, 176 Mass. 402, 57 N. E. 1011; Erdman ». Mitchell, 207 Pa. St. 
79, Contra, National Protective Association ». Cumming, 170 N. Y. 315, 

7 uM aekdan courts do not, however, regard as illegal an agreement by members of 
a union to obey an order to strike. See Thomas ». Cincinnati, etc. Ry. Co., 62 Fed. 
803, 817. 
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unincorporated union should be held to be, in legal effect, a contract no 
part of which can be enforced. Many American unions, however, are in- 
corporated, and by corporation law a by-law which is in restraint of trade 
is merely void and does not render the corporation illegal." Our courts 
generally apply the same rule to unincorporated unions. The question 
usually arises in suits brought by those who have been improperly ex- 
pelled from labor unions.!”_ The courts rarely go into the question of the 
legality of the by-laws, except to decide that a member expelled for 
violating an illegal by-law can be reinstated.'8 Thus the courts distin- 
guish between the association and its illegal regulations. At least one 
decision, however, refuses reinstatement on the ground that the union 
is an illegal body.’® This decision may be technically correct, but, ac- 
cording to the American view of restraint of trade, the main objects ‘of a 
union are rarely illegal, and therefore, even by the English doctrine, the 
union itself would be held a legal body. Furthermore, the suggested 
distinction between incorporated and unincorporated unions seems 
undesirable. 


RECENT CASES. 


AGENCY— NATURE AND INCIDENTS OF RELATION—AGENT ACTING FOR 
Two Princrpats: Errect or His MIsREPRESENTATIONS. — The defendant 
authorized his agent to sell real estate on commission, and the latter sold it to 
the plaintiff, acting also as her agent in the transaction. Both parties con- 
sented to this double agency; but the plaintiff’s signature was obtained by the 
fraudulent misrepresentations of the agent as to the terms of the contract. 
Held, that the plaintiff cannot rescind. Austin v. Rupe, 141 S. W. 547 (Tex., 
Ct. Civ. App.). 

An agent may represent both parties in a transaction between them, if they 
have full knowledge of the circumstances. Adams Mining Co. v. Senter, 26 Mich. 
73. But this relation is looked upon with suspicion, and if he is subsequently 
fraudulent, there is some authority for saying that the contract may be rescinded 
by either principal. See New York Life Ins. Co. v. Fletcher, 117 U.S. 519, 
529, 6 Sup. Ct. 837, 841. The same result may be reached otherwise here. 
Acts of the agent done in the scope of each employment must be attributed to 
each principal severally, and an action for the acts imputed to one would be 
barred by the same acts imputed to the plaintiff. Murdock v. Clarke, 90 Cal. 
427, 27 Pac. 275; Nevada Nickel Syndicate, Lid. v. National Nickel Co., 96 Fed. 
133, 147. Cf. Brown v. St. John Trust Co., 71 Kan. 134, 80 Pac. 37. But 
where the common agent makes fraudulent misrepresentations to one prin- 
cipal, he cannot be acting in the scope of his authority from that principal. 
For the agent must be looking entirely to his own interest, or that of the other 
principal, in a matter in which third parties are not concerned. Allen v. 


% See Cotton ag and Longshoremen’s Association v. Taylor, 23 Tex. Civ. 
App. 367, 56 S. W. 5 

16 See P arbendh wh Pub. Co. v. Associated Press, 184 Ill. 438, 454, 56 N. E. 822, 826. 

17 Corregan v. Hay, 94 N. Y. gt Div. 71, 87 ‘N.Y. Supp. 956. 

18 Schneider v. Local Union No. 60, 116 La. 270, 40 So. 700. Cf. Huston v. Rent- 
linger, 91 Ky. 333, 15 S. W. 867. 

19 Froelich v. Musicians Mutual Benefit Association, 93 Mo. App. 383. The union 
was held illegal at common law as well as by statute. See also Brennan v. United Hat- 


ters, 73 N. J. L. 729, 739, 65 Atl. 165, 169. 
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South Boston R. Co., 150 Mass. 200, 22 N. E. 917. See Ryan v. World Mutual 
Life Ins. Co., 41 Conn, 168, 171. But cf. Blair v. Baird, 43 Tex. Civ. App. 
134, 94 S. W. 116. On this ground the courts refuse to attribute the knowledge 
of the agent to his principal, when its concealment is to the personal interest 
of the agent. American Surety Co. v. Pauly, 170 U. S. 133, 18 Sup. Ct. 552. 
See Kettlewell v. Watson, 21 Ch. D. 685, 707. But the defendant may be liable 
for his agent’s acts, because the misrepresentations are made to a third party. 
Barwick v. English Joint Stock Bank, L. R. 2 Exch. 259. ’ 


ASSIGNMENTS FOR CREDITORS— RIGHTS OF CREDITORS— PROOF OF 
Costs IN JUDGMENT OBTAINED AFTER ASSIGNMENT. — After an assignment for 
the benefit of creditors, directing the assignee to pay “all the debts and liabili- 
ties now due or to grow due,” the plaintiff recovered a judgment against 
the assignor for a conversion which had occurred before the assignment. Held, 
that the entire judgment, including costs and interest, is provable. Matter of 
Whitney, 146 N. Y. App. Div. 45. 

The decision as to the costs should not be rested on the words “to grow due” 
in the assignment, since they require no wider interpretation than will make 
them apply to claims not yet payable, though already in existence. In the 
absence of express words in the assignment, only claims incurred before the 
assignment are provable. Weinmann and Co.’s Estate, 164 Pa. St. 405, 30 Atl. 
389. Cf. Dean and Son’s Appeal, 98 Pa. St. 101. The reduction to judgment, 
however, of a claim incurred before the assignment does not so change it as to 
deprive the creditor of his right to prove it. Second National Bank v. Town- 
send, 114 Ind. 534, 17 N. E. 116. Moreover, a judgment is conclusive on the 
assignee, as the privy of the debtor, with regard to the amount of the indebted- 
ness established thereby. Matter of Roberts, 98 N. Y. App. Div. 155, 90 N. Y. 
Supp. 731; Merchants’ National Bank v. Hagemeyer, 4 N. Y. App. Div. 52, 
38 N. Y. Supp. 626. The only exceptions ordinarily allowed are in cases of 
judgments obtained by fraud or collusion. See Ludington’s Petition, 5 Abb. 
N. C. (N. Y.) 307, 322. But see Garland v. Rives, 4 Rand. (Va.) 282, 316. 
These being absent in the present case, the result reached would seem to be 
correct. A contrary view, however, has been taken in at least one state. As- 
signed Estate of Jamison, 163 Pa. St. 143, 29 Atl. roor. But cf. Pittsburgh 
and Steubenville R. Co.’s Appeal, 2 Grant (Pa.) 151. 


ATTORNEYS — RELATION BETWEEN ATTORNEY AND CLIENT — COLLUSIVE 
DISCONTINUANCE BY CLIENT. — A., having employed B. for a contingent fee 
to sue C., made a collusive settlement with C., after a verdict for the plaintiff 
and motion for a new trial, to defeat B.’s fee. B. brought a bill in equity to 
restrain C. from using the agreement to procure a dismissal of the action. Held, 
that the bill will not lie, since in the trial at law B. can proceed to final judgment 
for his own benefit. Burkhart v. Scott, 72 S. E. 784 (W. Va.). 

A valid contract for the payment of a contingent fee does not give the attor: 
ney such an interest in the cause of action as to prevent the plaintiff from 
compromising the suit. Coughlin v. New York, etc. R.Co.,71 N. Y. 443; Wright 
v. Wright, 70 N. Y. 96. It is also clear that although an attorney has a lien 
for his costs on a judgment that has been obtained, he has none on the cause of 
action itself. Hanna v. Island Coal Co., 5 Ind. App. 163, 31 N. E. 846. See 
Sandberg v. Victor Gold and Silver Mining Co., 18 Utah 66, 76, 55 Pac. 74, 77. 
Where by statute a lien is given on the cause of action, it has been held that, 
upon the settlement of a case, the attorney, by obtaining leave of court, can 
prosecute the suit to judgment for his own benefit. Manning v. Manning, 61 
Ga. 137; Coleman v. Newsome, 58 Ga. 132. At common law, however, this 
right appears to be limited to cases of collusive settlements. See Randall v. 
Van Wagenen, 115 N. Y. 527, 531-532. In these cases, the right would seem 
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to be eminently desirable for the protection of attorneys, and it is quite com- 
monly allowed. Jones v. Morgan, 39 Ga. 310; Pilkington v. Brooklyn Heights 
R. Co., 49 N. Y. App. Div. 22, 63 N. Y. Supp. 211. It has sometimes been 
thought that its existence is an anomaly. See Coughlin v. New York, etc. R. 
Co., supra, 448. It is submitted, however, that it can be justified by reference 
to the summary or equitable jurisdiction possessed by common-law courts to 
prevent an abuse of their authority. See Smirg, Action at Law, 10 ed., 
20-23. 


BANKRUPTCY — PROPERTY PASSING TO TRUSTEE — BANKRUPT’S TITLE IN 
CAusE oF ACTION BEFORE APPOINTMENT OF TRUSTEE. — A voluntary bank- 
rupt brought suit against the defendant after filing the petition, but before 
the election of a trustee. Held, that the defendant may not defeat the suit 
by showing the pendency of the bankruptcy proceedings. Johnson v. Collier, 
U. S. Sup. Ct., Jan. 9, 1912. 

Though authorities are few, the better opinion seems to be that the title 
to the bankrupt’s property after the adjudication and prior to the election of 
a trustee is not in custodia legis, but is defeasibly vested in the bankrupt. See 
20 Harv. L. REv. 411; 21 id. 531; 25 id. 79. 


BANKRUPTCY — SET-OFF — DEBT OF BANKRUPT AND DEBT OF CREDITOR 
TO TRUSTEE. — A trustee in bankruptcy sued on a claim for services rendered 
by him as trustee. The defendant set up a counterclaim for the failure of the 
bankrupt to perform a contract. This failure had occurred subsequently to 
the bankruptcy. The Bankruptcy Act, § 68, allows set-offs in “cases of mutual 
debts or mutual credits;” the set-off against the bankrupt must be a provable 
claim. Held, that the set-off should not be allowed. Howard v. Magazine & 
- Book Co., 131 N. Y. Supp. 916 (App. Div.). 

Mutual debts must be in the same right. Wright v. Rogers, 3 McLean 
(U. S.) 229; Bausman v. Kinnear, 79 Fed. 172. The trustee in bankruptcy 
acts in a dual capacity, representing the creditors and the bankrupt. Rights 
and obligations passing to him from the bankrupt are in the interest of the 
bankrupt; obligations incurred by him subsequently, in that of the creditors. 
Obligations of the latter kind must be settled in full, whereas the bankrupt’s 
creditors obtain only a dividend. The debts are clearly in different rights, and 
it would be unfair to give one creditor full payment, merely because he became 
indebted to the trustee. The English law under like statutes is in accord. 
Alloway v. Steere, 10 Q. B. D. 22; West v. Pryce, 2 Bing. 455. The converse of 
the principal case should be similarly decided. But see Jn re Crystal Spring Bot- 
iling Co., 100 Fed. 265. The case suggests the further question whether a claim 
on an executory contract is provable at all. See BANKRUptTcy Act OF 1898, 
§ 68. If the contract is unilateral, it should be, for there is a fixed liability of 
the bankrupt to perform; but when it is an assignable bilateral contract, there 
is a contingency that the trustee will elect to make it his own and not the 
—— and the provability of contingent claims is doubtful. See 23 Harv. 

. REV. 636. 


_ Bankruptcy — VOLUNTARY PROCEEDINGS — DISTRIBUTION OF SURPLUS. — 
After the principal of all approved claims against a voluntary bankrupt’s 
estate was paid in full, together with interest to the date of filing of the peti- 
tion, a large surplus remained in the hands of the trustee. Held, that those who 
held approved claims are entitled to interest accruing on them after the filing 
of the petition. Johnson v. Norris, 190 Fed. 459 (C. C. A., Sixth Circ.). 

Under the present bankruptcy act, insolvency is not a requisite to filing a 
voluntary petition. Bankruptcy Act oF 1898, § 4. See 1 REMINGTON, 
Bankruptcy, § 42; CoLLieR, BANkKRupTcy, 8 ed., 96. But the act makes 
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no provision for the disposition of a surplus remaining after all debts of the 
bankrupt are paid in full. Therefore, as to such a surplus, the court is remitted 
to ordinary equitable principles, and it is equitable that the bankrupt should 
get the surplus only after the trustee has paid the creditors the interest on their 
claims up to the date of payment. A similar result was reached under the Act 
of 1867, under a former English act, and under several state insolvency laws. 
In re Hagan, Fed. Cas., No. 5898; Bromley v. Goodere, 1 Atk. 75; Williams 
v. American Bank, 45 Mass. 317. In the only other case involving the distri- 
bution of a surplus under the present act, this point seems to have been assumed. 
Re Osborn’s Sons & Co., 177 Fed. 184. 


CARRIERS — PERSONAL INJURIES TO PASSENGERS — Duty TO PROTECT 
FRoM ARREST. — The plaintiff was a passenger ina sleeping car on the defend- 
ant’s train. Public officers, having information that a person suspected of 
having committed murder in Indiana was in the berth occupied by the plain- 
tiff, boarded the train in New York, and showed their police badges to the 
conductor, who pointed out the plaintifi’s berth. The plaintiff was arrested 
without a warrant and removed from the train, but was released the following 
day. Held, that the defendant is not liable. Burton v. New Y ork, ele. R. Co., 46 
N. Y. L. J. 1287 (N. Y., App. Div., Dec., 1911). 

Although the carrier is bound legally to use the highest degree of care prac- 
ticable to protect passengers, it is not an insurer of their safety. Boyce v. 
Anderson, 2 Pet. (U. S.) 150; Wright v. Chicago, B. & Q. R. Co., 4 Colo. App. 
102, 35 Pac. 196. ‘The majority opinion in the principal case, proceeding on the 
ground that the arrest was valid, coincides with settled law that the carrier 
owes no duty to interfere with the lawful arrest of a passenger. See Bruns- 
wick & Western R. Co. v. Pouder, 117 Ga. 63, 43 S. E. 430, 431. It would seem 
that the carrier owes no greater duty of protection from unlawful arrest by offi- 
cers having apparent authority. See Duggan v. Baltimore & Ohio R., 159 Pa. St. 
248, 255, 28 Atl. 182,185. The carrier is not negligent in submitting to the de- 
mands of officers whose duty it is to enforce the laws. Mayfield v. St. Louis, 
I. M. & S. Ry. Co., 97 Ark. 24, 133 S. W. 168. See 2 HutcHinson, CARRIERS, 
3 ed., § 987. To hold otherwise would impose upon the carrier the precarious 
duty of passing on the right of a legal officer to make an arrest. Bowden v. 
Atlantic Coast Line R. Co., 144 N. C. 28, 56S. E. 558. Theargument of the dis- 
senting judge is based partly on the analogy of attachment of goods in the 
hands of the carrier, who is protected only if the process is valid. Edwards v. 
White Line Transit Co., 104 Mass. 159. It is submitted that this ignores the 
distinction between the —_— of the carrier of goods and that of the carrier 


of passengers. 


Conriict oF Laws — Situs or CuHoses AcTION— ATTACHMENT OF 
Stock CertiricaTes. — The plaintiff brought an action in Kentucky and 
recovered judgment against the defendant A., a resident of New York. The 
plaintiff, in proceedings under a Kentucky statute, served a writ of attachment 
on the defendant B., a Delaware corporation having its principal office, its 
books, its. plant, and all its assets in Kentucky. The attachment covered a 
certificate for stock transferred to B. by A. in fraud of creditors, and also stock, 
the certificate for which A. himself held in New York. Held, that the attach- 
iE). is valid as to all the shares. Bowman v. Breyfogle, 140 S. W. 604 
Ky 

As a corporation exists only at its domicile, its stock should be attachable 
there alone, irrespective of the location of the certificates. Ireland v. Globe 
Milling and Reduction Co., 19 R. I. 180, 32 Atl. 921; Christmas v. Biddle, 13 
Pa. St. 223; Smith Vv. Downey, 8 Ind. App. 179. Two courts, however, ‘hold 
the contrary view, considering that stock certificates are now generally treated 
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as personal property. Simpson v. Jersey City Conteadliie Co., 165 N. Y. 193, 
58 N. E. 896; Puget Sound National Bank v. Mather, 60 Minn. 362, 62 N. W. 
396. But this obscures the fundamental distinction between the property in the 
certificate itself and the interest in the corporation represented by it. Moore 
v. Gennett, 2 Tenn. Ch. 375. See 25 Harv. L. Rev. 74. As to the New York 
shares the court held that the defendant corporation had become domesticated, 
thus making Kentucky the situs of its stock — a conclusion supported by one 
case in which statutes required the corporation to undergo certain domesticat- ‘ 
ing processes before entering the state. Young v. South Tredegar Iron Co., 85 
Tenn. 189, 2 S. W. 202. The Kentucky provision that “stock in a corporation” 
is attachable hardly justifies this result, and similar provisions under almost 

identical circumstances have been held to cover only domestic corporations. 
Plimpton v. Bigelow, 93 N. Y. 592, reversing 29 Hun (N. Y.) 362; Ireland v. 
Globe Milling and Reduction Co., supra. And although there appears no in- 
herent prohibition on legislative enactment making the possibility of such 
attachment a condition precedent to the corporation’s entering the jurisdiction, 
it is submitted that for reasons of comity and justice the court should construe 
this as covering only the property in the certificate itself. 


ConTRIBUTORY NEGLIGENCE — STATUTORY ACTIONS — INTENT OF STATUTE 
To ABROGATE DEFENSE. — A statute required railroads to erect cattle guards 
and provided that the railroad should be liable civilly for any injury to cattle 
or stock resulting from a failure to comply with the statute. Held, that con- 
tributory negligence is no defense to an action on the statute. Chapin v. Ann 
Arbor R. Co., 133 N. W. 512 (Mich.). 

A statute made it illegal to sell oil under 105° Fahrenheit test and provided 
that anyone violating the statute should be liable civilly for any injury caused 
by an explosion thereof. Held, that contributory’ negligence is a bar to re- 
covery. Morrison v. Lee, 133 N. W. 548 (N. D.). See Notes, p. 463. 


CORPORATIONS — CORPORATIONS DE Facto— LIiABILITy OF DIRECTORS AS 
Partners. — The plaintiff sold goods to the F. J. Pound Company, not knowing 
whether the company was a corporation or a partnership. The company had 
attempted incorporation but had failed because it had not filed articles of 
association with the county clerk. Held, that the plaintiff cannot recover from 
ti a as copartners. Newcomb-Endicott Co. v. Fee, 133 N. W. 540 

ich.). 

The principal case falls midway between two well-established cases. (1) 
Where one sells goods to a de facto corporation, reasonably believing it to be a 
partnership, he can hold the incorporators to an individual liability. Guckert 
v. Hacke, 159 Pa. St. 303, 28 Atl. 249. Cf. Rust-Owen Lumber Co. v. Wellman, 
10 S. D. 122, 72 N. W. 89. (2) Where there has been dealing on a corporate 
basis with a de facto corporation, collateral attack will be denied. Snider’s 
Sons Co. v. Troy, 91 Ala. 224, 8 So. 658. Cf. Whitney v. Wyman, 101 U. S. 392, 
397. There is said to be a presumption of dealing on a corporate basis when 
a “corporate-sounding name” is used. Allen v. Hopkins, 62 Kan. 175, 61 
Pac. 750. Cf. Seymour v. Harrow Co., 81 Ala. 250, 1 So. 45. It is doubtful 
whether this presumption is warranted in all cases, since partnerships and even - 
individuals lawfully may, and often do, use such names in business transactions. 
Anderson v. Walsh, 189 N. Y. 159, 81 N. E. 764. See LINDLEY, PARTNERSHIP, 
7 ed., 107. The better rule would seem to be that where, as in the principal 
case, a seller does not consider whether he is dealing with a corporation or a 
partnership, the associates in order to escape individual liability should make 
out de jure incorporation. There is no argument ad hominem or reason of policy 
for confining the seller to an action against the de saan corporation. See 
20 Harv. L. REv. 456, 471-474. 
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Decetr — GENERAL REQUISITES AND DEFENSES — REPRESENTATIONS OF 
VALUE AS Fact. — The defendant induced the plaintiff to buy her hotel prop- 
erty by making representations, known to be false, that it was worth $35,000 
and was a “big paying proposition.” In fact the property was worth about 
$17,000. The plaintiff was particularly ignorant and inexperienced in busi- 
ness matters, as the defendant knew. The court charged that the plaintiff 
could recover if the misrepresentations were intended and understood by the 
parties as assertions of fact. Held, that this is not error. Adan v. Steinbrecher, 
133 N. W. 477 (Minn.). 

As a general rule misrepresentations of value are regarded as mere statements 
of opinion, “seller’s talk,” and not actionable. Chrysler v. Canaday, 90 N. Y. 
272. But under some circumstances a statement ordinarily one of opinion may 
bea statement of fact. Andrews v. Jackson, 168 Mass. 266, 47 N. E. 412. So 
an action is allowed where the vendor has special means of knowledge which 
the vendee has not. Shelton v. Healy, 74 Conn. 265, 50 Atl. 742. Or where the 
value is difficult of ascertainment, and can be known only to an expert. Picard 
v. McCormick, 11 Mich. 68. Or where the defendant is in a position of trust 
or confidence. Hauk v. Brownell, 120 Ill. 161, 11 N. E. 416. See Gustafson 
v. Rustemeyer, 70 Conn. 125, 133, 39 Atl. 104, 106. Or where the vendor 
dissuades the vendee from making inquiries which would disclose the truth. 
Nysewander v. Lowman, 124 Ind. 584, 24 N. E. 355. Whether in a particular 
case the words are a statement of fact or of opinion must depend largely on the 
circumstances of the case, with the broad general principle that the law does 
not permit misrepresentations made with intent to deceive intending purchasers. 
Cf. Watson v. Molden, 10 Idaho 570, 582, 79 Pac. 503, 507. The principal case 
accords with the modern tendency to hold the doctrine of “‘seller’s talk” inap- 
plicable where the misrepresentation of value is made and acted on as an affirma- 
tion of fact. Crompton v. Beedle, 83 Vt. 287, 75 Atl. 331; Hetland v. Bilstad, 
140 Ia. 411, 118 N. W. 422. 


EvmENCE — CHARACTER — Speciric Acts To SHow CHARACTER OF DE- 
CEASED ON IsSUE OF SELF-DEFENSE. — Evidence was excluded that the de- 
ceased had said that he was a “desperado nigger” and had been sentenced 
to the state penitentiary. Held, that this is not error. Coulter v. State, 140 
S. W. 719 (Ark.). 

When there is some evidence of self-defense, the violent character of the 
deceased, even if unknown to the defendant, may probably be used to show 
who was the aggressor. See 1 WicMoRE, EVIDENCE, § 63. Threats by the de- 
ceased may also be used for this purpose. Wilson v. State, 30 Fla. 234,11 So. 
556; State v. Turpin, 77 N. C. 473. But particular acts of violence should not 
be admissible for this purpose unless closely connected with the act charged. 
People v. Gaimari, 176 N. Y. 84, 68 N. E. 112; State v. Sale, 119 Ia. 1, 92 N. W. 
680. But cf. State v. Beird, 118 Ia. 474, 92 N. W. 694. When the issue of 
self-defense is raised and the accused knew of the violent character of the de- 
ceased, this may be used to show that the former acted under the apprehension 
of danger. Monroe v. State, 5 Ga. 85, 137; Horlock v. State, 43 Tex. 242. Threats 
by the deceased known to the accused may also be used for this purpose. 
Powell v. State, 52 Ala. 1; State v. Burton, 63 Kan. 602, 66 Pac. 633. As to 
whether specific acts of violence by the deceased known to the accused may 
be admitted for this purpose, authorities differ. People v. Harris, 95 Mich. 87, 
54 N. W. 648; People v. Thomas, 67 N. Y. 218; Alexander v. Commonwealth, 
105 Pa. St. 1. But since there is no allegation in the principal case that the 
defendant knew of the facts excluded, the decision seems sound. Nor do the 
statements show the mental attitude of the deceased in regard to the crime 
charged sufficiently to claim admission on that ground. Cf. Commonwealth v. 
Trefethen, 157 Mass. 180, 31 N. E. 961. 
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EVIDENCE — Proor OF ForEIGN LAw— APPLICATION OF LEX Fort. — 
The plaintiff brought an action to recover for personal injuries suffered in Cuba 
through the defendant’s negligence. There was no evidence of Cuban law. 
Held, that the plaintiff is not entitled to recover. Cuba R. Co. v. Crosby, U.S. 
Sup. Ct. , Jan. 9, 1912. 

The court holds that the law of the forum should not be applied, since there 
is no general presumption that the Cuban law is the same as the common law. 
This decision reverses the decision in the Circuit Court of Appeals, criticized 
in 23 Harv. L. REv. 64. 


EXECUTION — REMEDY OF BoNnA Fine PuRCHASER OF PROPERTY TO WHICH 
JupcMENT Destor Has no Titte. — The sheriff sold on execution two horses 
which were not the property of the judgment debtor. The owner success- 
fully replevied the horses from the bond fide purchaser. Held, that the pur- 
chaser may recover from the judgment creditor in an action for money had and 
received. Dresser v. Kronberg, 81 Atl. 487 (Me.). 

The doctrine of caveat emptor, admittedly applicable to execution sales, has 
appeared to text writers to be inconsistent with any right of recovery by the 
purchaser, even though he acquires absolutely no title. See FREEMAN, Vom 

UDICIAL SALES, 4 ed., § 49; KLEBER, Vor JUDICIAL AND EXECUTION SALES, 

469. However, recovery from the judgment debtor is commonly allowed on 
the ground that the purchaser has paid money to the debtor’s use by discharg- 
ing his debt. Julian v. Beal, 26 Ind. 220; M’Ghee v. Ellis, 4 Litt. (Ky.) 244. 
Neither this nor the doctrine of the principal case, it is submitted, is incon- 
sistent with the doctrine of caveat emptor. The right of the judgment creditor 
is against the debtor’s property, and the writ is directed solely against such 
property. Heberling v. Jaggar, 47 Minn. 70, 49 N. W. 396; Burwell v. Herron, 
16 So. 356 (Miss.). The purchaser relies on what is professed, namely, the sale 
of the debtor’s right in the chattel. If the debtor has no right, then there 
is a total failure of consideration, and so the money paid is not properly ap- 
plicable to the debt. The contrary view is inequitable toward the debtor 
because depressing prices at execution sales. The principal case provides for 
a wholly equitable result, for if recovery by the purchaser is allowed against the 
judgment creditor, the creditor may thereupon have his judgment against 
the debtor vacated and a new execution awarded on the ground that the debt 
has never been paid. Magwire v. Marks, 28 Mo. 193; Bressler v. Martin, 133 
Ill. 278, 24 N. E. 518, But cf. Thomas v. Glazener, 90 Ala. 537, 8 So. 153. So, 
it seems, the principal case is correct. See Sanders v. Hamilton, 3 Dana (Ky.) 
550, 552. Contra, England v. Clark, 5 Ill. 486; Lewark v. Carter, 117 Ind. 206, 
20 N. E. 119. If, however, there are intervening circumstances making Tecov- 
ery inequitable, e. g. bankruptcy of the debtor, then the purchaser should not 
be allowed to recover. 


Haseas Corpus — Review oF HasBeas Corpus PRocEEDINGS. — From 
an order in habeas corpus proceedings, discharging a prisoner, error was brought. 
Held, that the order is not reviewable. Wéisener v. Bundi, 28 Okl. 546, 118 Pac. 
999. See NorEs, p. 460. 


HusBAND AND WIFE — RIGHTS OF WIFE AGAINST HUSBAND AND IN 
‘SEPARATE PROPERTY — RIGHT TO BE REIMBURSED FOR EXPENDITURES FOR 
NeEcessaries. — The plaintiff, a married woman, having been abandoned by 
her husband without just cause, and being unable to procure necessaries on 
his credit, purchased them with the proceeds of her labor and of her separate 
estate. She sought to recover from her husband the amount so expended. 
Held, that the plaintiff can recover. De Brauwere v. De Brauwere, 203 N. Y. 
460. 


| 
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The Court of Appeals, in affirming the judgment of the Appellate Division, 
expressly repudiates the theory of subrogation, and bases the right of action 
on the breach of the legal duty to support. For a discussion of the principles 


. involved see 24 Harv. L. REv. 306. 


Injunctions — Acts RESTRAINED — BILL OF REVIEW IN ANOTHER STATE. — 
The wife of a divorcee sued in New York to enjoin the first wife from prose- 
cuting an action in Illinois to annul the decree of divorce granted by the Illi- 
nois court. The Illinois decree had previously been adjudged valid by the New 
York courts in an action by the first wife against the divorcee. Held, that the 
_— should not be granted. Guggenheim v. Wahl, 203 N. Y. 390, 96 

. E. 726. 

It is clearly settled that a court of equity can enjoin parties within its juris- 
diction from proceeding in an action in a foreign state when it would be inequi- 
table to compel the complainant to defend in that state. Gordon v. Munn, 81 
Kan. 537, 106 Pac. 286; Miller v. Miller, 66 N. J. Eq. 436, 58 Atl. 188. In 
general, the proceeding to restrain which an injunction is granted involves 
questions which are in litigation or could properly be litigated in the juris- 
diction in which the injunction is granted. Von Bernuth v. Von Bernuth, 
76 N. J. Eq. 177, 73 Atl. 1049; Kempson v. Kempson, 58 N. J. Eq. 94, 43 Atl. 
97. In the principal case, however, the only forum in which the defendant can 
bring a bill of review is in Illinois. Mathias v. Mathias, 202 Ill. 125, 66 N. E. 
1042. This seems to the court to be conclusive. It should at least, it is sub- 
mitted, be of very great weight, on the ground of comity. Bigelow v. Old 
Dominion Copper Mining, etc. Co., 74. N. J. Eq. 457, 71 Atl. 153. See Harris v. 
Pullman, 84 Ill. 20, 28; Peck v. Jenness, 48 U. S. 612, 624-625. As it is not 
shown that the complainant cannot get full and adequate relief in Illinois, 
the injunction is properly refused. Nor is the holding inconsistent with the 
doctrine of res judicata, for the complainant was not a party to the previous 
suit in New York. 


Inyunctions— Acts RESTRAINED— PRIVATE NUISANCE ENJOINED THOUGH 
Injunction Causes Excessive Harpsuip.—The defendant, a large cement 
manufacturing company, was enjoined from continuing operations because 
a neighboring fruit-grower showed that the dust, unavoidably liberated 
from its furnaces, was a nuisance to him. On appeal, the defendant prayed 
a stay of the injunction pending the appeal and showed that the shutting 
down of its plant, even temporarily, would cause tremendous losses to it. 
Held, that the defendant is not entitled to the stay. Hulbert v. California . 
Portland Cement Co., 118 Pac. 928 (Cal.). 

This decision accords with the well-established rule that a court of equity 
will interfere to prevent “private eminent domain.” The court refuses to give 
any weight to the so-called “balance of hardship” doctrine that is finding favor 
with a growing minority of the American courts and is rapidly infringing upon 
the older rule. For a discussion of this doctrine see 22 Harv. L. REV. 596. 


‘Lecacres AND DEvISES — PAYMENT — INTEREST ON LEGACY PAYABLE 
OUT OF REVERSIONARY Property. —A testator bequeathed £10,000 to his 
sister to be paid out of the estate inherited by him from his mother. This 
consisted of a reversion following a life interest in his father. The testator 
died seven years before his father. Held, that the sister’s legacy bears interest 
from the expiration of one year after the death of the testator. Re Walford, 
132 L. T. J. 58 (Eng., C. A., Nov. 1, IQII). 

The general rule is that when no particular time is set for the payment of 
legacies, they are payable with interest from the expiration of one year after 
the death of the testator. See Lord v. Lord, L. R. 2 Ch. 782, 789. The appli- 
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cation of this rule will not be defeated by the fact that the estate could not 
be got in within the year, or that the court had ordered the payment to be 
delayed beyond that time. Martin v. Martin, 6 Watts (Pa.) 67; Bonham v. 
Bonham, 38 N. J. Eq. 419. It will apply although the estate consists largely 
of reversionary interests. In re Blachford, 27 Ch. D. 676. An intent on the 
part of the testator that it should not apply has been inferred where the pay- 
ment of interest on preferred legacies from that date would prevent the pay- 
ment of other legacies. Wheeler v. Ruthven, 74 N. Y. 428. But this case must 
be limited to its special facts. Matter of Rutherfurd, 196 N. Y. 311, 89 N. E. 
820. Very clear evidence of a contrary intent is necessary to prevent the 
operation of the general rule. See 2 Itt. L. REv. 440. It has been held, however, 
against the principal case, that where a legacy is payable out of a reversion it 
carries interest only from the time that the reversion falls in. Earle v. Bel- 
lingham, 24 Beav. 448; Gibbon v. Chaytor, [1907] 1 I. R. 65. See 2 JARMAN, , 
WILLs, 6 ed., 1108. 


LIBEL AND SLANDER — PRIVILEGED COMMUNICATIONS — ACTION AGAINST 
WITNESS AND Party Inpucinc Hm To Testiry Fatsety. — A wife sued her 
husband for a divorce and upon a claim formoney. The husband procured a 
witness to testify falsely that the wife had committed adultery with her at- 
torney, whereby the divorce suit and money claim were lost. The attorney, 
who had been assigned a part interest in the money claim, sued the witness and 
the husband in an action of tort. Held, that he has a cause of action against 
neither. Schaub v. O’Ferrall, 81 Atl. 789 (Md.). 

The witness is protected from actions of slander by his absolute immunity 
while testifying. Seaman v. Netherclift, 2 C. P. D. 53; Hunckel v. Voneiff, 69 
Md. 179, 14 Atl. 500. The same policy promoting free testimony bars all 
actions against him for perjury. Damport v. Sympson, Cro. Eliz. 520; Dun- 
lap v. Glidden, 31 Me. 435. But his co-defendant has intentionally harmed the 
plaintiff without excuse and has not the protection of the witness stand. One 
inducing another to do harm is not relieved by the fact that the other has a 
defense. Hoosac Tunnel Dock & Elevator Co. v. O’ Brien, 137 Mass. 424; Emery 
v. Hapgood, 7 Gray (Mass.) 55. See The Bernina, 12 P. D. 58,83. Where 
the witness slanders a stranger to the suit, the instigator is liable. Rice v. 
Coolidge, 121 Mass. 393. But to limit litigation, a party to the suit cannot sue 
for subornation of perjury where the false testimony was made in connection 
with an issue raised therein. Smith v. Lewis, 3 Johns. (N. Y.) 157; Taylor 
v. Bidwell, 65 Cal. 489, 4 Pac. 491. An attorney is neither party nor privy. 
But the attorney here was partial assignee. Where statutes allow the real 
party in interest to sue, he may join with the assignor. Fireman’s Fund Ins. 
Co. v. Oregon R. & Navigation Co., 45 Or. 53, 76 Pac. 1075; Earnest v. 
Barrett, 6 Ind. App. 371, 33 N. E. 635. But cf. Otis v. Adams, 56 N. J. L. 38, - 
27 Atl. 1092. Without such statute, he is in substance a co-owner of the claim 
and should be concluded by the judgment against the assignor. His proper 
remedy is a bill in equity to set it aside. See 1 Brack, JUDGMENTS, 2 ed., 
§ 317. But see 6 Pomeroy, Equity JURISPRUDENCE, § 656. 


MANDAMUS — PROCEEDINGS — PREMATURE COMMENCEMENT. — The defend- 
ant railroads were ordered by a commission to make track connections 
within ninety days. They manifested a determination to disobey the order. 
Three days later application was made for a writ of mandamus. Held, that the 
action is not premature. State ex rel. Dawson v. Chicago, B. & Q. R. Co., 118 
Pac. 872 (Kan.). 

The general rule is that mandamus will issue only upon actyal default in a 
duty owed by the defendant at the time of the application for the writ. State 
ex rel. Board of Education v. Hunter, 111 Wis. 582, 87 N. W. 485. It is said 


| 
} 
| 
j 
| 


476 HARVARD LAW REVIEW. 


that courts will not anticipate the omission of a legal duty. State ex rel. Piper 
v. Gracey, 11 Nev. 223. Many of these cases could be supported either on the 
ground that, like the remedy of specific performance, mandamus is granted 
only in the sound discretion of the court, or on the ground that no legal duty 
rested on the defendant. United States ex rel. Langley v. Bowen, 6 D. C. 196; 
Northwestern Warehouse Co. v. Oregon Ry. & Navigation Co., 32 Wash. 218, 
73 Pac. 388. The prevailing view seems inconsistent with the very nature of 
mandamus, which is to prevent a failure of justice. Attorney General v. City 
of Boston, 123 Mass. 460. As the court points out, often the benefits of the act 
will be lessened or lost, and irremediable damage done, unless it is performed 
within the stated time. State ex rel. Howells v. Metcalf, 18 S. D. 393, 100 N. W. 
923. An opposite result would secure to the public punctual performance, and 
if the writ were not made peremptory, the defendant could not be unduly pre- 
judiced by being forced to show justification for a refusal to perform. See 
Chicago, etc. R. Co. v. Commissioners of Chase County, 49 Kan. 399, 414, 30 Pac. 
456,459. The decision, although overruling previous Kansas cases, and con- 
trary to the great weight of authority, shows a commendable tendency to- 
wards preventive justice. 


Mecnanics’ Liens — Errect OF REPLACING DEFECTIVE MATERIALS ON 
Time FoR Fitinc STATEMENT. — A statute made the lien of a subcontractor 
for materials furnished conditional on the filing of a statement within sixty 
days after furnishing the materials. A subcontractor replaced certain defec- 
tive materials at the instance of the owner of the building and filed a statement 
within sixty days afterwards. The other materials furnished by the subcon- 
tractor were all delivered more than sixty days before the filing of the state- 
ment. Held, that the subcontractor has no lien for the materials furnished. 
Cady Lumber Co. v. Reed, 133 N. W. 424 (Neb.). 

Under such statutes the period for filing the statement begins to run after 
the last item has been furnished under the contract. Patton v. Matter, 21 Ind. 
App. 277,52 N. E. 173; Hensel v. Johnson, 94 Md. 729, 51. Atl. 575. The author- 
ities on the question decided in the principal case are in conflict. The cases 
supporting the principal case are based on the ground that the materials are 
not furnished under the contract, but are given as a reparation for an injury 
inflicted. Harrison v. Homeopathic Association, 134 Pa. St. 558, 19 Atl. 804; 
Voightman v. Southern Ry. Co., 123 Tenn. 452, 131 S. W. 982. The cases 
opposed argue that the materials are furnished under the contract, that in fur- 
nishing them the subcontractor fulfils a hitherto imperfectly performed obli- 
gation. St. Louis National Stock Yards v. O’ Reilly, 85 Ill. 546; Conlee v. Clark, 
14 Ind. App. 205, 42 N. E. 762. The analysis of the latter cases would seem 
correct. It might be urged in objection to this view that it would subject the 
owner to the danger of a double payment where he had paid the original con- 
tractor sixty days after the delivery but before the discovery of the defects. 
But in such a case, it is submitted, the subcontractor would be estopped for 
this purpose to set up that the subsequently furnished materials were furnished 
under the contract. 


MeEcuanics’ Liens — MATERIALS FURNISHED BUT NOT USED. — The plain- 
tiffs supplied iron and steel work for the construction of the defendants’ build- 
ing. Owing to a change in the plans over which the plaintiffs had no control, 
a part of the materials furnished by them was never used. A statute provided 
that “whoever . . . furnishes labor or materials in erecting . . . a house, 
building, or appurtenances . . . has a lien thereon.” Held, that the plaintiffs 
are not entitled to a lien for the unused materials. Fletcher-Crowell Co. v. 
Chevalier, 81 Atl. 578 (Me.). * * 

Jurisdictions are squarely in conflict on whether materials furnished but 
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not actually used can be the basis of a mechanic’s lien under the statutes. 
See Botsor, Mrecuanics’ Liens, § 119; note to Central Lumber Co. v. Brad- 
dock Land and Granite Co., 13 Ann. Cas. 11. The justice of mechanics’ lien 
laws consists in charging the realty whose value has been enhanced by the 
addition of labor or materials as security for the price thereof. See Taggard 
v. Buckmore, 42 Me. 77, 81; Botsot, MrecHanics’ Liens, § 7. Therefore, 
even a liberal construction of the statute should not include materials which 
are never used. Actual use should be required, though not necessarily physical 
incorporation into the structure. See 25 Harv. L. REv. 92. 


MortcGAGEs — Priorities — Errect oF Lis PENDENS ON MORTGAGE FOR 
Future Apvances. — The plaintiff gave A. notes to collect and invest the 
proceeds in land in the plaintiff’s name. A. took title in his own name and 
executed a mortgage to secure future advances to the defendants, who had 
no knowledge of the plaintiff’s right. The plaintiff sued A. for an accounting 
and asserted a lien on the land, and during the suit money was advanced by 
the defendants, still without knowledge either of the plaintifi’s right or of the 
suit. Held, that the defendants’ mortgage for all the sums advanced is entitled 

a priority over the plaintiff’s lien. Straeffer v. Rodman, 141 S. W. 742 
Ky.). 

Where a person has acquired a right in specific property, the doctrine of lis 
pendens will not invalidate any act he may do after bringing of suit in pur- 
suance of such right or for the purpose of carrying it into effect. Thus, where 
an agreement to sell is made before suit, a conveyance afterward is not invali- 
dated. Parks v. Smoot’s Admrs., 105 Ky. 63, 48S. W.146. So also a mortgagee 
may buy at his own sale pending a suit to establish a mechanic’slien. Andrews 
v. National Foundry & Pipe Works, 77 Fed. 774. By the weight of authority 
a mortgage for future advances vests a right in the mortgagee for all advances 
which may be made, if they are optional, unless there is actual notice of inter- 
vening encumbrances. Ward v. Cooke, 17 N. J. Eq. 93. And,if the advances 
are obligatory, actual notice will not invalidate them. Crane v. Deming, 7 
Conn. 387. The principal case is therefore sound. As the doctrine of lis pen- 
dens does not apply, the mortgagees are bond fide purchasers without notice of 
the plaintiff’s right. 


MonicrpAL CorpoRATIONS — LIABILITY FOR Torts— Damace CAUSED 
BY BurRSTING OF SEWER OF INADEQUATE SizE. — A city constructed a sewer, 
the capacity of which was insufficient to provide for the sewage and sur- 
face water reasonably to be expected. A rainstorm caused the sewer to burst, 
whereby goods in the cellar of the plaintiff’s warehouse were damaged. Held, 
that if the rainstorm was extraordinary, the cityis not liable. Geuder, Paeschke 
& Frey Co. v. City of Milwaukee, 133 N. W. 835 (Wis.). 

A city is not answerable for damage caused by insufficiency of the plan of - 
sewerage to drain the plaintiff’s premises. Mills v. City of Brooklyn, 32 N. Y. 
489; Robinson v. City of Everett, 191 Mass. 587, 77 N. E. 1151. It follows that 
the language of the principal case is too broad in intimating that a city must 
use due care to provide means te carry away surface water ordinarily to be ex- 
pected. A city is liable, however, when the execution of the plan of sewerage 
_ results in a “taking” of private property. Collecting water in an artificial 
channel with an inadequate outlet, which, it can be foreseen, will flood the 
plaintiff’s lands, is a “taking” of his property. Ashley v. Port Huron, 35 
Mich. 296; Seifert v. City of Brooklyn, 1o1 N. Y. 136, 4 N. E. 321. See 
1 Lewis, Eminent Doman, 3 ed., § 65. The outlet must be large enough to 
provide for all water reasonably to be expected, and hence the city should be 
liable whether the storm is ordinary or extraordinary, if it is not unprece- 
dented. Cf. Philadelphia, etc. R. Co. v. Davis, 68 Md. 281, 11 Atl. 822; Gulf, 
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etc. Ry. Co. v. Pomeroy, 67 Tex. 498, 3 S. W. 722. The decision of the prin- 
cipal case is supported by much authority, but the better view would seem to 
be that indicated above. 


PARENT AND CHILD — Persons ENTITLED TO Custopy or CuiLp. — The 
paternal grandparents in comfortable circumstances sought to obtain custody 
of a child from the mother, who had been deserted by her husband and was 
earning a scant livelihood. Held, that they may have it. Brown v. Brown, 56 
So. 589 (Ala., App. Ct.). 

A white widow with two white children married a mulatto. A Children’s 
Home Society asked for custody of the children. Held, that it may not have it. 
Moon v. Children’s Home Society of Virginia, 72 S. E. 707 (Va.). 

In a conflict between the parents as to the right of custody of the child, the 
early English rule that the father was entitled to it has gradually given way 
in this country to the sounder principle that the welfare of the child is the most 
important consideration. King v. Greenhill, 4 A. & E. 624; Turner v. Turner, 
93 Miss. 167, 46 So. 413. See ScHouLER, Domestic REtations, 5 ed., § 248. 
However, when the dispute is between a parent and an outsider, that should not 
be the sole test, for just claims of the parent must also be considered; the child 
has duties as well as rights. Accordingly, by the weight of authority, if the 
parent is able to give the child proper care and is not positively unsuitable for 
the trust, he will be given custody of the child, even though another can offer it 
greater material advantages. Moore v. Christian, 56 Miss. 408; Stapleton v. 
Poynter, 111 Ky. 264, 62S. W. 730. Contra, Wood v.Wood, 77 N. J. Eq. 593, 77 
Atl. 91. The Alabama decision seems, therefore, to neglect the parent’s claim, 
although the entire question is one of discretion, depending on all the facts of 
the case. The other decision presents a novel form of disadvantage to the 
child, namely, loss of social position, but, on the principles stated, appears 
correct. It incidentally holds that remarriage does not deprive a mother of 
her right to the child. This seems sound, notwithstanding some technical argu- 
ments to the contrary. Beall v. Bibb, 19 App. D. C. 311. Contra, Worcester 
v. Marchant, 14 Pick. (Mass.) 510. 


PusBLic SERVICE COMPANIES — RIGHTS AND Duties — DISCRIMINATION 
BY ELEVATOR ALLOWANCES TO SHIPPERS. — The Interstate Commerce Act 
permits allowances to shippers for services rendered in transportation. Certain 
railways, on their through rates, made an allowance to elevator owners at Mis- 
souri River points for the transfer in transit of their own as well as other grain. 
The Interstate Commerce Commission found that the process of elevation 
was being utilized for cleaning, clipping, mixing, and grading the grain belonging 
to the elevator owners, as dealers, and forbade further allowances upon such 
grain unless the treatment during elevation was discontinued. Held, that this 
order exceeds the powers of the commission. Interstate Commerce Commission 
v. Diffenbaugh, 32 Sup. Ct. 22. See Notes, p. 456. 


RECEIVERS — PRIORITY OF RECEIVERS’ CERTIFICATES. — The receiver of 
a steamship company issued certificates and with the proceeds of their sale 
paid the coupons of the bonds secured by a first mortgage. The funds left 
in his hands at the final accounting were not sufficient to pay in full both the 
certificate-holders and the bondholders. Held, that the certificate-holders 
have a prior claim upon the fund. American Trust Co. v. Metropolitan Steam- 
ship Co., 190 Fed. 113 (C. C. A., First Circ.). See Nores, p. 458. 


REFORMATION OF INSTRUMENTS — MORTGAGE AFTER FORECLOSURE. — 
By a mutual mistake, a mortgage described the wrong land. The mortgagee 
feunbuond and bought in the land, acting under the original mistake. Held, 
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‘that he is not entitled to reformation of the master’s deed. Fisher v. Villamil, 
56 So. 559 (Fla.). 

A mutual mistake in drawing a mortgage, whereby the wrong land is desig- 
nated, gives the mortgagee an equity to have the mortgage reformed. If the 
ae ag at the foreclosure sale acts under the same mistake, his misappre- 

ension and the error of the mortgagor and the mortgagee in the mortgage 
authorizing the sale may be said to constitute a mutual mistake. The mort- 
gagee’s equity of reformation is therefore kept alive and passes to the purchaser, 
and thus the purchaser gets an equity of reformation against the mortgagor. 
He should be able to enforce this equity by getting reformation of the mort- 
' gage and the sheriff’s deed, — or, if the court dislikes to reform a judicial proceed- 
ing, by getting a conveyance, having the effect of reformation, — provided that . 
this is fair to the mortgagor. Quwuivey v. Baker, 37 Cal. 465; Waldron v. Letson, 
15 N. J. Eq. 126. Contra, Miller v. Kolb, 47 Ind. 220. But if owing to the mis- 
take the land was not sold for all that the right land might have brought, the 
‘buyer should be allowed to get reformation of the mortgage and rescission 
of the sheriff’s sale, and a new foreclosure should be had. Conyers v. Mericles, 
75 Ind. 443; Blodgett v. Hobart, 18 Vt. 414. Contra, Stephenson v. aap ati 
131 Ala. 470, 31 So. 445. 


RESCISSION — RESCISSION UPON OTHER PARTY’s BREACH, REPUDIATION, OR 
INABILITY TO PERFORM — FORFEITURE OF Deposit.— The defendant agreed 
in writing to purchase land of the plaintiff for £2450, of which £50 was to be 
paid as a deposit to the plaintiff’s solicitors, as stakeholders. The contract 
made no provision as to the disposition of the deposit in the event of the pur- 
chaser’s default. The deposit was paid, but the defendant neglected to pay 
the balance of the price, and an order was made rescinding the contract. Held, 
that the deposit is forfeited to the plaintiff. Hall v. Burnell, [1911] 2 Ch. 

51. 

: When a contract of sale stipulates that part of the purchase price is to be 
paid down as a deposit and forfeited to the vendor in case of failure to pay 
the balance, the latter can recover the deposit on the purchaser’s default. 
Collins v. Stimson, 11 Q.B. D. 142; Thompson v. Kelly, 101 Mass. 291. When 
no provision is made for the disposition of the deposit, the intent of the parties 
is to be judged from the whole contract, and if any term is inconsistent with 
the vendor’s retention of the deposit, it must be returned. Palmer v. Temple, 
9 A. & E. 508. It is submitted that the relative size of the deposit and pur- 
chase price should be regarded as evidence as to whether a forfeiture was 
contemplated in case of failure to pay the balance. If no evidence as to the dis- 
position of deposit can be gathered, the vendor may retain it, even though he 
-has rescinded the contract or asks simultaneously for its rescission. Howe v. 
Smith, 27 Ch. D. 89; Dunn v. Vere, 19 Wkly. Rep. 151. Contra, Jackson v. 
De Kadish, [1904] Wkly. Notes 168. The principal case, following these de- 
cisions, shows a tendency to depart from the strict English rule that there can 
be no rescission unless all benefits acquired under the contract are returned. 
Cf. Hunt v. Silk, 5 East 449; Blackburn v. Smith, 2 Exch. 783. 


RESTRAINT OF TRADE — COMBINATION BY AGREEMENTS AS TO PRODUCT OR 
Prices — PATENTED ARTICLES. — The patentee of a dredger, useful but not 
indispensable in making enameled bathtubs, licensed four-fifths of the manu- 
facturers of such ware to use it in return for their agreements to resell the 
unpatented bathtubs at certain prices, and only to designated jobbers, who 
in turn agreed to maintain non-competitive prices. Held, that the contracts 
constitute an illegal combination under the Sherman Anti-Trust Act. United 
States v. Standard Sanitary Mfg. Co., 191 Fed. 172 (Circ. Ct., D. Md.) See 
NOTES, p. 454. 
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SALES —CoNDITIONAL SALES — EFFECT ON SELLER’S TITLE OF TRANSFER 
or Note GIvEN For Price. — Under a contract of conditional sale, the plain- 
tiff delivered an automobile, and took a promissory note for the unpaid balance 
of the price. He assigned the note to a bank, as collateral security for a loan. 
Held, that the assignment of the note vested an absolute title in the buyer. 
Winton Motor Carriage Co. v. Broadway Automobile Co., 118 Pac. 817 (Wash.). 
See NoTEs, p. 462. 


Speciric PERFORMANCE — LEGAL CONSEQUENCES OF RIGHT OF SPECIFIC 
PERFORMANCE — Errect OF Option TO PurcHase. — A. leased land to B., 
giving him an option to purchase at any time within five years on notifying A. 
or “his legal representative.” A. died intestate, and B. notified A.’s adminis- 
tratrix of his intention to exercise his option. Held, that this notice is sufficient. 
Rockland-Rockport Lime Co. v. Leary, 203 N. Y~ 469. 

This case, although affirming the decision of the Appellate Division on the 
ground that the phrase “ legal representative” in the option meant the adminis- 
tratrix, expresses a strong opinion that the lower court was in error in regard- 
ing the option as working an equitable conversion ab initio. See 23 Harv. L. 
REV. 70. 


STATUTE OF FRAUDS — ParT PERFORMANCE — RETENTION OF POSSESSION. 
_ — The plaintiff, while in possession of land of the defendant’s testator as tenant 
at will, made an oral contract with him for the purchase of the land and con- 
tinued in possession. Held, that the retention of possession renders evidence 
of the parol contract admissible, and if possession was retained under the 
contract, the plaintiff is entitled to specific performance. O’Donnell v. O’Don- 
nell, 11 N. S. W. 340 (C. J. in Eq.). 

The general rule unquestionably is that equity will take an oral agreement 
for the sale of land out of the Statute of Frauds on the ground of part perform- 
ance only when the acts of part performance are referable exclusively to the 
existence of an agreement for the transfer of an interest in that land. Frame 
v. Dawson, 14 Ves. Jr. 386; Phillips v. Thompson, 1 Johns. Ch. (N. Y.) 131. The 
reason assigned for this requirement is that acts which might have been done 
with another view cannot properly be said to be done by way of part perform- 
ance of the alleged agreement. See 2 Story, Equity JURISPRUDENCE, 13 ed., 
§ 762. In applying the rule, the distinction almost universally made between 
the act of taking and that of merely continuing to hold possession seems sound 
on principle, the latter act, if unaccompanied by other circumstances, being 
clearly equivocal. Emmel v. Hayes, 102 Mo. 186, 14 S. W. 209. See Wills v. 
Stradling, 3 Ves. Jr. 378, 381; Morphett v. Jones, 1 Swanst. 172, 181. The 
decision in the present case, therefore, would seem to be difficult of justification, 
since, while sanctioning and professing to follow cases which adopt the general 
rule, it not only repudiates the above distinction, but lays down a principle 
inconsistent with the reason on which the general rule is based. 


STATUTES — IMPEACHMENT OF STATUTES — READING AND RECONSIDERA- 
tion. — A state constitution required that every bill be read on three different 
days in each house. The Senate rules provided that a motion to reconsider 
any bill could be made within two days after its passage. Bills identical in 
title and matter were introduced in both houses simultaneously. The House 
bill after passage was substituted for the Senate bill at its third reading. The 
Senate passed it, reported its passage to the House, and sent it to a joint com- 
mittee for transmission to the Governor. Within two days the Senate moved 
to reconsider the bill, but failed to regain possession of it from either the House, 
the Governor, or the Secretary of State. Held, that the bill is now law. Smith 
v. Mitchell, 72 S. E. 755 (W. Va.). 
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One judge dissents upon the ground that the bill had only been read once in 
the Senate. But an amendment or a change in the number of a bill does not 
require three new readings. Capito v. Topping, 65 W. Va. 587, 64 S. E. 845; 
Allopathic State Board of Medical Examiners v. Fowler, 50 La. Ann. 1358, 24 So. 
809. It seems somewhat technical to say that this bill did not have the re- 
quired number. Archibald v. Clark, 112 Tenn. 532, 82 S. W. 310. A second 
and stronger ground for the dissent is that the Senate should have been allowed 
to reconsider its vote according to its rule. The majority feel that the Senate 
had lost control of the bill. A governor, within stated limits, can withdraw his 
approval from a bill so long as he keeps possession of the paper. People 
v. Hatch, 19 Ill. 283; i v. McCullough, 210 Ill. 488, 71 N. E. 602. 
Some authorities apparently rest the power of a legislative body upon 
the same criterion. Wolfe v. McCaull, 76 Va. 876. See JerreRson, Man- 
UAL, § 43. Others carry a clear implication that, within the time allowed 
for reconsideration, possession of the bill may be regained if properly ap- 
plied for. See People v. Devlin, 33 N. Y. re 287; CusHinc, LAW AND 
PRAcTICE OF LEGISLATIVE ASSEMBLIES, 2 ed., §§ 1274, 2394 ef seq. To allow 
the Senate to get the bill back from the Governor would apparently cur- 
by the time allotted him for consideration of the bill. W. Va. Consr., Art. 
7,3 14. 


TRADE-MARKS AND TRADE-NAMES — PROTECTION APART FROM STATUTE — 

PARTICIPATION IN ILLEGAL ENTERPRISE AS BAR TO RELIEF AGAINST UNFAIR 
CompetiT1Ion. — The defendant sold medicinal preparations under a descrip- 
tion calculated to produce the impression that they were products of the 
plaintiff. The plaintiff was violating the law forbidding stock corporations 
to practise medicine or conduct hospitals. Held, that the plaintiff is entitled 
to 7 oe World’s Dispensary Medical Association v. Pierce, 96 N. E. 
738 (N. Y.). 
_ An injunction will issue against selling goods in a manner likely to deceive 
the public as to the proprietorship of the goods, although the plaintiff’s descrip- — 
tion may not be the subject of trade-mark. Croft v. Day, 7 Beav. 84; Sterling 
Remedy Co. v. Spermine Medical Co., 112 Fed. 1000. The basis of the relief 
is not the fraud upon the public but the unfair competition with the plaintiff 
through the deception of the public. See 4 Harv. L. Rev. 321. Relief is 
refused if the plaintiff is guilty of misconduct relating to the subject matter 
of the controversy. Thus misrepresentation as to the composition, the manu- 
facturer, or place of manufacture, of the goods, or the existence of a patent upon 
them, is a bar. Worden v. California Fig Syrup Co., 187 U.S. 516, 23 Sup. Ct. 
161; Manhattan Medicine Co. v. Wood, 108 U. S. 218, 2 Sup. Ct. 436; Pre- 
servaline Mfg. Co. v. Heller Chemical Co., 118 Fed. 103. But misconduct in 
collateral matters is no bar. Mossler v. Jacobs, 66 Ill. App. 571. For in apply- 
ing the doctrine of clean hands the court cannot go outside of the precise 
matter in litigation. See 1 Pomeroy, Equity JURISPRUDENCE, 3 ed., § 399. 
The sale of other articles with fraudulent representations is collateral. Shaver 
v. Heller & Merz Co., 108 Fed. 821. So is participation in a combination in 
restraint of trade. Cf. General Electric Co. v. Re-New Lamp Co., 128 Fed. 154; 
Ceur d’ Alene Consolidated and Mining Co. v. Miners’ Union, 51 Fed. 260. In 
the principal case, the illegality had no immediate or necessary relation to the 
sale of the goods. 


TraveE Unions —In GENERAL — LEGALITY AT Common Law. — The de- 
fendant, who was believed to be totally incapacitated by accident from fol- 
lowing his employment, received from his union a sum of money which he 
agreed to refund in case of recovery. The defendant recovered and refused 
to return the money. The union officials brought suit upon the agreement. 
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Held, that trade unions are unlawful at common law, so this action is not 
maintainable. Baker v. Ingall, 132 L. T. J. 131 (Eng., C. A., Nov. 30, rorr). 
See NoTEs, p. 465. 


Trusts — NATURE OF TRUST RELATION — CESTUI Que Trust AS TRUSTEE. 
— A testator devised property to A. in trust to pay the income to B. for life, 
and to pay B. any part of the principal which, in his judgment, B. might re- 
quire for his support; remainder to A. Held, ‘that another trustee should be 
appointed to manage the trust estate during ‘the life of B. Matter of Town- 
send, 73 N. Y. Misc. 481 (Surr. Ct., Cattaraugus Co.). 

The general rule that no one whose duty and interest may conflict should be 
appointed as trustee is everywhere recognized. In re Harrop’s Frusts, 24 Ch. 
D. 717. Cf. In re Tempest, L. R. 1 Ch. 485. See 1 Perry, Trusts AND TRUS- 
TEES, 6 ed., § 59. The rule, being one of discretion, must occasionally yield to 

special circumstances. Ex parte Conybeare’s Settlement, 1 Wkly. Rep. 458. 
In their application, however, the English courts follow the rule far more care- 
fully than the American. Thus, an English court will not ordinarily appoint 
a relative or solicitor of a cestui que trust. Wilding v. Bolder, 21 Beav. 222; 
In re Kemp’s Settled Estates, 24 Ch. D. 485. Anda cestui que trust is in England 
never allowed to serve as sole trustee. Re Lightbody’s Trusts, 52 L. T. J. 40. 
On principle and authority there is a difference between the appointment and 
removal of a trustee. Curran v. Green, 18 R. I. 320, 27 Atl. 596. A settlor 
or donee of a power to appoint a trustee may appoint as trustee a person whom 
the court would not itself appoint. In re Earl of Stamford, [1896] 1 Ch. 288, 
299. But, it is submitted, in cases where the trustee’s duty and interest will 
inevitably conflict, the court is justified in refusing to confirm a settlor’s ap- 
pointment. The English courts, in similar cases, have reached a result like 
that in the principal case. In re Norris, 27 Ch. D. 333- 


Trusts — RicHts AND LIABILITIES OF THIRD PARTIES — PERSONAL LIABIL- 
Iry oF TrusTEES. — Trustees mortgaged the trust property and covenanted 
to pay the mortgage debt “as such trustees, but not otherwise.” Held, that 
the trustees are liable personally for the mortgage debt. In re Robinson’s 
Settlement, 46 L. J. 785 (Eng., Ch. D., Dec. 5, 1911). 

A trustee is liable in full on contracts made for the trust estate, although he 
describes himself as “trustee.” Duval v. Craig, 2 Wheat. (U. S.) 45; Muir v. 
—_ of Glasgow Bank, 4 App. Cas. 337. Since the estate cannot be liable at 

law, a judgment may always be had against him personally. Taylor v. Davis’ 
Admx., 110 U.S. 330, 4 Sup. Ct. 147. But he may everywhere limit his liability, 
expressly, to the amount of the trust fund in his hands. Williams v. Hathaway, 
6 Ch. D. 544; Shoe and Leather National Bank v. Dix, 123 Mass. 148. It has 
been held in England that a clause exempting the trustee from “ personal lia- 
bility” attempts to destroy all liability and is void as being a to the 
covenant itself. Furnivall v. Coombes, 5 M. & G. 736; Watling v. Lewis, [1911] 
1 Ch. 414. Yet the plain intention of such a clause is only to exempt the 
trustee’s own property. A different result would certainly be reached in 
the United States, where the constant practice is to regard the intention of the 
parties, retaining the presumption in favor of full liability. Glenn v. Allison, 
58 Md. 527; Germania Bank v. Michaud, 62 Minn. 459, 65 N. W. 70. The 
principal case proceeds on the ground that to limit liability would here destroy 
it altogether. Cf. Fehlinger v. Wood, 134 Pa. St. 517, 19 Atl. 746. But, in the 
absence of misrepresentation, the plaintiff has consciously assumed the risk 
of such a result. Day v. Brown, 2 Oh. 345; Thayer v. Wendell, 1 Gall. (U. S.) 
37. See Hussey v. Arnold, 185 Mass. 202, 204, 70 N. E. 87, 88. "The words used 
= scarcely be considered ambiguous. Cf. Gordon v. Comptet, I Bell App. 

as. 428. 
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Usury — NaTuRE AND VALIDITY oF Usurious Contracts — GUARANTEE 
TO LENDER OF RISE IN VALUE oF Stocks SoLD TO MAKE Loan. — In return 
for a loan by the plaintiff the defendant agreed to repay the amount advanced 
with interest, the cost to the plaintiff of selling stock to procure the money 
loaned, and the rise in value of and dividends on the stock during the period of 
the loan. Held, that this does not constitute usury. De Moltke-Huiifeldt v. 
Garner, 145 N. Y. App. Div. 766, 130 N. Y. Supp. 558. 

A lender may be compensated for his services or expenses in raising the money 
for the loan in addition to interest. Thurston v. Cornell, 38 N. Y. 281; Kihlholz 
v. Wolf, 103 Ill. 362. A contract guaranteeing to the lender the rise in value ik 
of stock sold to make the loan, without hazarding the sum advanced and in- ) 
terest, has been held usurious. White v. Wright, 3 B. & C. 273. A contrary result 

‘ reached by the Massachusetts court was based on the ground that the contract 
contemplated two acts, the loan and the preliminary act of selling the stock, 
and that this preliminary act was consideration for the payment of the rise in 
value of the stock. Snow v. Nye, 106 Mass. 413. But in practically all cases 
the lender either disposes of property or foregoes an investment to make the 
loan. By a fair construction of the usury statute such a detriment is incident to 
and included in the transaction termed a loan. So it has been held that a 
lender cannot charge for the sacrifice he has made in selling securities to make 

the loan. Van Tassell v. Wood, 12 Hun (N. Y.) 388. The result reached by 

- sagan sr case would seem to violate the spirit and lessen the effectiveness ; 

of the statute. 


BOOK REVIEWS. 


A TREATISE ON THE MopeRN LAw oF EvipeNce. By Charles Frederick 
Chamberlayne. Volumes 1 and 2. Albany: Matthew Bender & Company; 
London: Sweet & Maxwell. 1911. pp. cxxii, xxviii, 2328. 

_ These two volumes are the first instalment of a larger work. The first vol- 
ume, entitled “Administration,”’ contains introductory matter, and deals with 
- Law and Fact, the function of the Court and Jury, general principles govern- 
ing Judicial Administration, and Judicial Notice. The latter subject is divided 
into “Judicial Knowledge” and “Common Knowledge,” and a chapter on 
“Special Knowledge” follows. The second volume, which is entitled “ Pro- 
cedure,” includes the Burden of Proof, Presumptions, Admissions, Confessions, 
and Former Evidence. The terms “Procedure” and “Administration” are 
used to mark the distinction between “judicial action controlled by rule and 
action not so controlled,” and this distinction is much insisted on throughout 
the book. Mr. Salmond’s criticism of the law of evidence — a criticism with 
a special point for this country beyond what its author can well have realized 
— is quoted with approval: 


“No unprejudiced observer can be blind to the excessive credit and importance 
attached in judicial procedure to the minutia of the law of evidence. This is one of the 
last refuges of legal formalism. Nowhere is the contrast more striking between the 
law’s confidence in itself and its distrust of the judicial intelligence. The fault is to 
be remedied not by the abolition of all rules for the measurement of evidential value, 
but by their reduction from the position of rigid and peremptory to that of flexible and 
conditional rules. Most of them have their source in good sense and practical expe- 
rience, and they are profitable for the guidance of individual discretion, though mis- 
chievous as substitutes for it.” 


And the advantage of flexible and rational methods as against the “rigidity of 
procedural law” is constantly urged. There are many acute and vigorous 
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comments on the extremes to which our system has gone in tying the hands of 
the trial judge and treating the law of evidence as a body of minute rules to 
bind him instead of general principles to guide his judgment, and the attacks on 
the anachronisms and absurdities of our criminal procedure. are particularly 
refreshing. Altogether Mr. Chamberlayne has made a timely and valuable 
contribution to the cause of procedural reform. 

The wide reading and long reflection which are shown in Mr. Chamberlayne’s 
outlook on his subject as a whole, and in his understanding of its growth and 
tendencies, appear also in his treatment of Presumptions. He deals with this 
subject fully in four chapters entitled: “Inferences of Fact,” “Presumptions 
of Law,” “Pseudo-Presumptions,” and “Administrative Assumptions,” and 
clear up a tangled and difficult head of 

e law. 

When we turn from the general design of the work to its execution some 
criticisms suggest themselves. Its bulk is especially to be. regretted in a book 
with so practical a purpose. In his preface Mr. Chamberlayne says: 

“Another concession to this necessity for extreme economy in the use of time has 
yee a reluctant indulgence in repetition and the employment of a high degree of 
condensation.” 


_ Whatever may be the compatibility of these two aims in the nature of things, 
certain it is that in the present instance the former has not been sacrificed to 
the latter. Mr. Chamberlayne himself confesses to “an amount of repetition 
which would scarcely be justified in any work which might fairly be expected 
to be more continuously read or examined at greater leisure.” And it leads 
to other difficulties than mere bulk. The reader, for example, turns with some 
perplexity from this passage in section 1294 (in support of which Tilley ». 
Damon, 11 Cush. 247, might have been cited): 


“A distinction should, upon principle, be drawn between the admission obtained 
by the use of duress, where the will is overpowered or controlled and cases in which the 
judgment has been misled, by falsifying motives while the will has been left free. The 
first class of statements are, strictly speaking, involuntary, not the act of the speaker, 
and should be peremptorily rejected as irrelevant,” 
to this in section 1560: 

“No rule of exclusion exists or has been suggested as valuable in civil causes. In 
such cases the admission obtained by duress is admitted in the first instance. The 


statement is submitted to the jury although the effect of such duress as was inflicted 
was increased by the fact that the declarant was under arrest or in prison at the time.” 


It turns out too from the table of contents that topics as important as Writ- 
ings and Witnesses will not be included in the four large volumes which we had 
supposed from the announcements would treat the law of evidence compre- 
hensively. Footnotes indicate that these subjects are to be dealt with here- 
after; and if the method of their treatment is no less discursive than that now 
employed we may look forward to something more than a fifth volume. ‘“Com- 
mon Knowledge” and “Special Knowledge,” for instance, are classified ac- 
cording to various forms of human activity — facts of “human experience,” 
“social life,” “history,” “business” and the like, with further subdivisions 
such as “carpentering,” “chemistry,” and “engineering matters”; and we 
find not less than twenty-two pages allotted to such common knowledge as 
concerns itself with intoxicating liquors. 

Mr. Chamberlayne’s terminology also contains matter for serious reflection. 
In his introduction he says: 

“The most obvious suggestion in entering upon the task of definition would be that 
of coining a novel nomenclature to which a definite scientific meaning could be once 
for all attached. So inviting a short-cut to precision must reluctantly be disregarded. 
As Pollock and Maitland (2 Hist. Eng. Law, p. 30) say: ‘The license that the man of 
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science can allow himself of coining new words, is one which by the nature of the case 
is denied to lawyers.’” 


No doubt the coiner of new words exposes himself to the reproach of strange- 
ness and pedantry, but at least he purchases accuracy and consistency at the 
price. The evils of his method at their worst can hardly match those which 
must follow from deliberately adopting so discredited and discreditable a 
phrase as res geste for an important part of his analysis. Mr. Chamberlayne 
has done this with his eyes open. He concedes that the term, while presenting 
an “appearance of learned exactness,” is “notoriously” and “seductively” 
ambiguous (p. cxxi, § 47), “extremely versatile and elusive” (§ 48), and “of 
protean meaning” (p. Ixxxv), and he even seems to admit that it is “entirely 
superfluous and principally used at the present time on account of its conven- 
ient obscurity” (§ 1026). Its adoption is the less to be excused in one who recog- 
nizes (p. cxvi) the importance to clearness of thought of a good terminology. 
Some of the resulting evils are already to be seen in the unfruitful discrimina- 
tions between “component,” “constituent,” and “res geste” facts, and in the 
suggestion that for some reason “res geste facts” are not the subject of judicial 
knowledge (§§ 700, 714 n. 8, 867). For the hearsay exception which has been 
afflicted with this name we must await with some apprehension a later volume. 

A like criticism, though in a lesser degree, may be made of the terms 
“administration” and “procedure,” the meanings of which are confessedly 
fixed in a “somewhat arbitrary manner” (p. cxvi). In favor of “sdedaleten- 
tion” it may be said that the more familiar “discretion” is burdened with asso- 
ciations which impair its usefulness for Mr. Chamberlayne’s excellent propa- 
- ganda. But we nevertheless find ourselves involved in uncomfortable double 
meanings of “procedure” which might have given the author more concern 
but for his disposition (§§ 167-171) to undervalue the distinction between 
rights and remedies. And the assumption that “procedure” imports rigidity 
is not happy in so enlightened an advocate of procedural flexibility. 

A habit of statement so cautious that the margin of safety is sometimes 
excessive (“It has been said to be error for the presiding justice to leave such 
a preliminary question [of fact] to the jury,” § 83. “Probative writings may 
well be construed by the judge as matter of law. Thus a judge will be justified 
in not leaving the construction of a letter to the jury,” § 130) has not saved 
Mr. Chamberlayne from the inaccuracies which so large a work naturally 
involves. In section 75, for example, Massachusetts is cited among states 
which have authorized juries, by judicial decision, “to invent or improvise a 
rule of law for themselves in criminal cases.” In section 154 it is said that in 
Massachusetts the determination of foreign law as a question of fact “has been 
added to the province of the court . . . by judicial decision” —a statement 
not only unwarranted by the cases cited to support it, but conspicuously in- 
consistent with Electric Welding Co. v. Prince, 200 Mass. 386. In section 
382, York v. Pease, 2 Gray 282, is cited in support of the rather surprising 
proposition that 


“where rebuttal has been anticipated, as on the examination of the actor’s witness, the 
subject may still be resumed, as a matter of right, upon rebuttal.” 


And in section 203, note 13, the case of United States ». Coolidge, decided in 
1815, has led the author to say that “in Massachusetts a witness is not al- 
lowed to affirm merely because he prefers to do so. The privilege is strictly 
limited to Quakers,’ — a proposition which must be taken as of a period ante- 
dating Mass. Stat. 1824, c. or. 

Mr. Chamberlayne’s matter is conveniently and attractively arranged for 
practical use, and an admirable index. to the two volumes calls for special 
praise. The lack of a table of contents will of course be met in a later volume. 
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Tue Law or THE Arr. Three Lectures delivered in the University of Seni 
By Harold D. Hazeltine. London: University of London Press. 1911. pp. 
vii, 152. 


This work is unique among law books. A legal writer generally undertakes 
to state what has already been settled as law. The principal purpose of the 
present publication is to state legal questions which are likely to arise in future. 
“The recent rapid development” “of aerial navigation” presents problems of 
great importance, both in international law and private law. And, as to the 
solution of these problems, there is no universal agreement on the part of 
statesmen, and very little in the way of decision on the part of judges. 

It will surprise many persons to learn how much some of the new problems 
have already been discussed by individual jurists, and been made the subject 
of debate by learned bodies. An international committee is attempting to 
frame a draft “code of the air”; “and it has already begun the publication of a 
monthly review devoted to the legal problems of aerial locomotion.” A draft 
bill respecting aerial navigation has been drawn by members of the American 
Bar Association. The leading theories thus far advanced are clearly summar- 
ized by Mr. Hazeltine in a very readable form. 

One of the principal points in dispute is whether the prevailing doctrine as to 
the freedom of the ocean should be applied to the air space above the earth. 
Should the state be held to have ownership of, or sovereignty over, the entire 
air space above the earth; or no sovereignty whatever over any part of it; 
or a sovereignty limited to a zone of a certain height upon “the analogy of the 
three-mile maritime belt”? (See p. 25.) This “fundamental problem” is 
discussed in the First Lecture. 

Mr. Hazeltine points out the lack of perfect analogy between the ocean and 
the air space (pp. 14, 15, 24, 25, 41-43). He thinks that the state does not 
have “ownership” of the air space (p. 40). But he thinks that the state 
has sovereignty over the entire air space (pp. 44-46, 51). And he believes that 
the use of this air space by aliens is a matter which can best be regulated by 
international agreements (pp. 31, 37, 143, 144). 

Mr. Hazeltine’s Third Lecture is largely occupied with a statement of the 
proposed rules of international law, in regard to the use of both wireless tele- 
graphy and air vehicles in time of war, — what rules have been proposed and 
by what countries adopted, what restrictions should be imposed upon bel- 
ligerents and what upon neutrals. Mention is also made of proposed govern- 
mental regulations of the use of airships in time of peace; some regulations 
having special reference to the safety of passengers, and other regulations with 
a view to the safety of inhabitants of the district over which flight is attempted 
(pp. 128-135). The author foresees that “the marking out of the great aerial 
routes across the territories of states will become a necessity”; and also that 
“rules of the road will have to be established” (p. 134). 

Practising lawyers will be especially interested in Mr. Hazeltine’s Second 
Lecture, which deals with matters of “private law”; such as the correlative 
rights of landowners and aeronauts, and the liability of the latter for actual 
damage occurring without fault on their part. These questions are, in a great 
degree, still unsettled. Until quite lately, one could find in the reports only 
“a few scattered observations thrown out almost at random, incidentally ut- 
tered by judges dealing with cases which were in essence quite different.” 

The landowner cannot safely rely on the old maxim, Cujus est solum, ejus 
est usque ad celum, as furnishing a satisfactory ratio decidendi. That maxim, 
taken in its literal and unqualified sense, is not likely to be recognized at the 
present time as a complete statement of the law. 

Two theories are prominent: Oue, that the air space above the earth belongs 


1 See 22 Juridical Rev. 103. 
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to the public; the other, that it belongs to the landowner. But each theory is 
subject to provisos and limitations which, in the great majority of cases, would 
bring about the same result, whichever theory is adopted. The public right, 
under the first theory, is subject to be exercised with due regard to the interests 
of the landowner. On the other hand the ownership of the landowner, under 
the second theory, is burdened by a right of passage for the public. The 
German Civil Code, Article 905, states that the right of the owner of the land 
extends to the entire air space above the surface; but adds: “The owner may 
not, however, forbid interference which takes place at such a height . . . that 
he has no interest in its prevention.” 

Mr. Hazeltine inclines to the second theory, qualified as above stated (pp. 
76-78). And a similar view is taken by Mr. Valentine.2 Whichever theory, 
with its accompanying restrictions, is adopted, the result is likely to be practi- 
cally as follows: 

4) If the airship comes in contact with the land, or with objects upon the 
land, there will be, at the very least, a primé facie liability. 

(2) If the airship passes over the land at a great height, e. g. one mile, with- 
out causing any actual damage, there will be no liability. 

(3) If the airship passes so near to the land, or under such circumstances 
as to impair substantially the beneficial user of the land, there will be liability. 

Of course the facts can be varied so as to raise some fine points which we do 
not here discuss. Nor do we consider under what circumstances the action of 
trespass quare clausum fregit would have been an appropriate remedy under 
the old forms of action. ; 
Wit damage to land or person results from the use of the airship without negli- 
gence or other fault on the part of the navigator, is he absolutely liable? Mr. 
Hazeltine inclines towards absolute liability (pp. 83-86). Mr. Valentine 
writing with special regard to Scotch law, takes the opposite view. Even upon 
Mr. Valentine’s view, a liberal application of the res ipsa loquitur doctrine 
would often enable a plaintiff to make out a primé facie case. 

Ultimately, some questions, which are now open ones, will be made the sub- 
ject of statutory enactments.‘ Mr. Valentine, however, deprecates the “pre- 
mature interference of the legislature”; and urges delay until experience has 
—_. it plain what the problems are which are important to be thus dealt 
with. 

Mr. Hazeltine has made an excellent book, and must have spent much time 
in making himself acquainted with recent utterances on this modern topic. 
The leading theories and arguments are very clearly stated. J. Ss. 


SELECT CASES BEFORE THE KiNnGc’s CoUNCIL IN THE STAR CHAMBER. Vol. 
IIL. A. D. 1509-1544; edited for the Selden Society by I. S. Leadam. (Be- 
ing Vol. XXV of the publications of the Selden Society). London: Bernard 

‘Quaritch. i911. pp. cxxxiv, 382. 


The Selden Society volume for 1910 carries us away again into the realms 
of economic and institutional history. There is substantially nothing in the 
volume which makes its appeal on the legal side. The text itself, like that of 
the preceding volume on the Star Chamber, consists of the petitions and other 


2 22 Juridical Rev. 95-96. 
pee 22 Juridical Rev. 99-101. Compare Judge Baldwin in 4 Am. J. of International 
W, IOI-102. 
4 See Judge Baldwin in 4 Am. J. of International Law, 101; and Mr. Hazeltine’s 
Third Lecture, 128-135. : 
5 See 22 Juridical Rev. 103. 
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papers in a number of cases addressed to the jurisdiction of the Star Chamber 
or one of its kindred quasi-courts. These documents are often exceedingly 
interesting to the antiquarian, but, even in the rare cases where the entire pro- 
ceedings on the petition are extant, they add nothing to our knowledge of law 
— if indeed the Star Chamber could in any sense be regarded at this time as a 
court administering law. The introduction is both learned ‘and interesting, 
but the only question of law mooted in it during its whole extent of one hundred 
and thirty pages is concerned with the right to prescribe for a villein in gross. 
The purpose of the Selden Society is “to encourage the study and advance the 
knowledge of the history of English Law.” It is hardly too much to say that 
this volume is a valuable contribution to scholarship, but has no tendency to 
further the objects of the Society. With the Year Books of Edward II issuing 
at the speed of a snail, with those of Richard II still unpublished after more 
than five centuries, with the history of our law at its most interesting period 
still locked up in multitudes of unpublished rolls, and with the generation 
which instituted the Selden Society passing away without seeing its dream 
realized, the production of this matter on behalf of the Selden Society tends 
to make the judicious grieve. We may, however, hope for better things; for 
the volumes in preparation, besides more Year Books of Edward II, include 
a second volume of Professor Gross’s Law Merchant, and a volume of Select 
Pleas in Ecclesiastical Courts. 

One cannot criticize Mr. Leadam for not doing what he has not professed 
to do. Regarded as a study in institutional and economic history his Intro- 
duction is an excellent piece of work. If a lawyer is not especially interested in 
whether a suit in the Star Chamber should have begun with a letter of pri ay 
seal or a writ of subpoena, or whether it should be addressed to king or chanc 
lor, or whether the members of the privy council and the judges of the com- 
mon-law courts were real judges or only assessors in this court, these questions 
are of real and living interest to the antiquarian. And if the lawyer will find 
nothing new about the origin and development of the law of common, or of 
forestalling, or of vagabondage, the economic historian will be glad to find that 
the documents here printed are made the text for interesting essays on the 
scarcity and prices of corn, butter, and calves, on the inclosure disputes, on the 
quarrels of merchant and ‘craft gilds, and on municipal expenses. We should 
be entirely glad to get this good work if it did not prevent us from getting what 
as lawyers we want even more. 

Mr. Leadam’s work is done carefully, lovingly, and in a scholarly manner. 
His proofreader, careful about the exact spelling of the Tudor documents, 
causes us to rub our eyes for a moment, in the report of an action begun lempore 
Henry VIII, by dating the decree November 7, 1911. Surely no court, even of 
Dickens’ ‘creation, could be so dilatory. J. H. B. 
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